
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Patr ickfs Food

the Pet i t lon

ServLce Inc. ATFIDAVIT OF MAILING

for Redetermlnat,lon of a Deflcl"eocy or Revtsion
of a Deternlnat,ion or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /L /75-2 /28181.

State of New York :
s a .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls aa employee of the State Tax CommlssLoa, that he/she le over 18 years
of age, and that on the 8th day of August, 1986, he/she served the wlthin
amended notlce of decl,sion by certlfled mal"l- upon Patrickrs Food Service Inc.
the petltLoner ln the wlthln proceedln1, bl eccloslng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Patr lck's Food Service Inc.
7 Broad St,reet
GLens Fal ls '  NY 12801

and by deposltlng same enclosed
poet offlce under the exclugive
Servlce wtthin the Stace of New

That deponent further says
hereln and that the address set
of the pet i t toner.

sworn to before me thl.s
8th day of August,  1986.

l"n a postpaid properly addressed ltrapPer ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the Petltloner
forth on sald ltrapper ls the last knoltn addreas

pursuant to Tax Law sectloa L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Patr lckts Food

the PetltLon

Service Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deflclency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  9 l I /75-2 /2818I .

Scate of New York :
9 S .  :

County of Albany :

David Parchuck/Janet 1"1. Snayr being duLy sworn, deposes and says that
he/she ls an employee of the St,ate Tax Co 'rlggion, that he/she ls over 18 years
of age, and that on the 8th day of Auguet, 1986, he served the wlthin amended
notlce of declsion by certl"fied mail upon Robert S. Hlte, the representatlve of
the petltioner ln the wlthin proceedLng, by encloelng a true copy thereof tn a
securely sealed postpald wrapper addressed as fol1olrs:

Robert  S. Htte
Rowley ,  For res t  &  OrDonne l l ,  P .C.
90 State Street,  Roon 729
Albany, NY 12207

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the excluslve care and custody of the United Statee Pogtal
Servlce wlthin the State of New York.

That deponent further saye that the said addressee ls the represeotatLve
of the petltloner herel"n and that the address set forth on sald wrapper ls the
last known address of the representatLve of the petttioner.

Sworn to before ne this
Bth day of August,  1986.

pursuant to Tax Law sectton 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Augus t  8 ,1986

Patr lck's Food Servlce Inc.
7 Broad Street
Glens Fal ls,  NY 12801

Gentlemen:

PLease take notLce of the anended decislon of the State Tax Conmisslon encloged
herewlth.

You have now exhausted your rlght of revLew at the admlntst,ratlve level.
Pureuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revl.ert an
adverse declslon by the State Tax Conmlssloa nay be lnetltuted only under
Arcicle 78 of the Cl"vl"L Practlce Law and Rulee, and must be commenced ln the
Supreme Court of the State of New York, ALbany Countlr wLthl"n 4 nonths fron the
date of this not lce.

Inqulries concernlng the computatl.on of tax due or refund allowed ln accordance
wlth this declsion uay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representatlve

Petitloner I s Representative :
Robert  S. Hite
Rowleyr Forrest & OtDonnel- l ,
90 State Street,  Roon 729
Albany, NY 12207



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

PATRICKTS FOOD SERVICE, INC.

for Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod Septenber 1, L975
through February 28, 1981.

Whether petitioner

whlch lras compounded by

amount of tax asserted

lat lon of lnterest.

AMENDED
DECISION

Petl tLoner,  Patr ickts Food Servlce, Inc.e 7 Broad Street,  Glens FaLls,  New

York 12801, flled a petition for revision of a deternl.natlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perLod

Septenber  1 ,  1975 th rough February  28 ,1981 (F l le  Nos.  25737 and 35923) .

On November 18, 1985, pet l t ionerts representat ive, Rowleyr Forrest and

OrDonnel l ,  P.C. (Robert  S. HLte, Esq.,  of  counsel) ,  and the representat l .ve of

the Audit  DivLslon, John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel) ,

executed a st lpulat ion of facts.  On January 15, 1986, pet i t lonerfs repreaentat ive

executed; on petLtionerrs behal-f, a walver of hearing and subnltted tts case

for declsion based soJ-ely upon said stipuLatlon with the acconpanylng exhlblts,

together with briefs to be subnitted by the parties on or before Aprll- 16,

1986. After due consLderation, the State Tax Comlssion hereby renders the

following decision.

ISSUE

is entltl-ed to a refund of that portlon of Lnterest

the Audit Divislon after petitioner pald the ful-l-

to be due for the purpose of preventLng further accumu-
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FINDINGS OF FACT

1. Based upon an audit  of  the records of Patr ickrs Food Servlce, Inc.

(hereinafter rrpet i t ionerrt) ,  the Audlt  DivLslon lssued to pet i t loner three

Notlces of Determlnation and Denand for Paynent of SaLes and Use Taxes Duer to

wit :  Not ice Number S7812050104 lssued December 11, 1978 for the perLod November 30'

1975 through August 31, 1978 assert ing total  tax due ot $521438.77, pl-us

penalty of $1I,79L.50 and interest of  $7,724.34, fot  a total  amount due of

$81,954.61; Not ice Nr:mber 5781220007A lssued December 22, L978 for the perlod

November 30, 1975 through August 31, 1978 (tssued ln addLt lon to assessment

issued December 11, 1978 under Not lce Number 5781205010A) assert lng total  tax

due o f  $3 ,101.10 ,  p lus  pena l ty  o f  $481.38  and ln te res t  o f  $335.48 '  fo r  a  to taL

amount due of $3r917.96; and Notlce Number S811020117C issued October 20, 1981

for the period September 1, 1978 through February 28, 1981 assert ing total  tax

due of $22,960.81, plus interest of  $3r902.02, for a total-  amount due of

$26,862.83 .

2. As a result  of  a st ipulat ion entered lnto between pet i t lonerrs repre-

sentatlve and the representatlve of the Audlt Dlvision, John P. Dugan, Esg.

(Harry Kadish, Esq.,  of  counseL),  on hy 3, 1983, a Wlthdrawal of PetLt lon and

DiscontLnuance of Case executed by pet l t lonerts representat lve on May 19, 1983

and paynent of tax due fron petltioner, all- of the substantlve lssues relatlng

to the aforesaid notlces of determinatlon and demand for payncent of sales and

use taxes due were resolved.

3. Pursuant to a stipulation entered into between the Parties on November 18'

1985, it was agreed by and between the partles that the only remalnlng Lesue

herel.n ls whether the Audlt DlvLslon ls authorlzed to compound the lnterest due

fron petltloner on sales and use taxes assessed pursuant to the Notlce of
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Determination and Demand for Paynent of Sales and Use Taxes Due bearlng Notlce

Number S811020117C whlch was issued to pet i t ioner on October 20, 1981 for the

period September 1, 1978 through February 28, f981.

4. On January 20, 1983, pet i t ionerrs representat ive sent a let ter to

Ilarry Kadish, Esq. and enclosed therein a draft bearlng the date January 19'

1983 ln the amount of $22,960.81. The let ter provlded, in pert lnent part '  as

fol-lows:

ttln accordance with your suggestion regardlng the deposit of money
wlth the New York State Department of TaxatLon and Flnance, ln order
to prevent further accumulatlon of interest on the sales and use tax
Liabl l i ty c lalmed against Patr lckrs Food Servlce, Inc.r  w€ enclose
herewith a draft ln the amount of tnenty-two thousand nlne hundred
stxty doLlars and elghty-one cents ($221960.81) payable to the New
York State Department of Taxatlon and Finance. Thls draft is lntended
as a deposit on the tax cl-aimed to be due pursuant to Notlce Nunber
5811020117C (sic) dated October 20, 1981 for the purpose of prevent ing
any further accumuLation of lnterest on the amount of the tax cl-aimed
to be due thereunder. By naking this deposit, we do not waive any
rights to contlnue to chalJ-enge the assessment and we specifLcalLy
reserve the right to pursue the appeal regardl.ng thls aasessment and
the assessment under Not ice Number 791205010A."

At this time, petltioner dld not pay any of the interest asserted by the Audlt

Division to be due on the tax assessed pursuant to this said Notlce.

5. On January L7r 1986, petitloner paid the ful-l amount of lnterest then

due on the tax assessed to pet l t loner pursuant to Not ice Number S811020117C

whlch was paid by petitloner by means of lts draft of January L9, 1983. At the

same tlme, petltLoner pald additlonal amounts whlch represented lnterest due

on addltlonal notices, but, pursuant to the stlpulation of November 18, 1985'

seeks a refund of only that portion of lnterest on the tax llablllty due Pursuant

to Notice Number S811020117C which vras compounded by the Audit DLvl.sion fron

September 1, 1983 to January 17, 1986, the date of paynent thereof.  Pet l t loner

contends that the full amount of tax due was pald Ln Januarlr 1983 for the

express purpose of preventlng further accumulation of lnterest and that' by
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reason of the stipul-ation entered lnto between the partles on ky 3, 1983 and

correspondence between petitionerrs representatlve and the representative of

the Audit Dlvision, an agreement lraa reached whlch supersedes the compound

interest provlsions of sectLon 1L42(9) of the Tax Law which took effect on

September 1, 1983, a date which is subsequent to the aforesald stlpulation and

correspondence.

6. In accordance with the provlslons of the waiver of hearing executed by

pet i t ionerts representat ive on January 15, 1986, said representat ive subnlt ted

a written argument, in letter form, to the State Tax Cotr-tisslon on Februaty 28,

1985. Attached thereto was a wrl" t ten st lpulat ion, entered into on saLd date,

between petltlonerts representative and the representative of the Audit Dlvision,

John P. Dugan, Esq. (Thonas C. Sacca, Esg.,  of  counsel)  whtch agreed as fol lows:

t'At the tine that petltioner deposited with the New York
State Department of Taxatlon and Flnance the sum of ftventy-
two Thousand Nine Hundred Sixty 81/100 Dol lars ($221960.81)
as payment of the prlncipal tax lLablllty cJ-aimed to be due
under Assessment Not lce No. 5811020117C, there existed
between petitloner and the New York State Department of
Taxation and Finance an agreement that the deposit of such
sum rras for the express purpose and upon the express
understandtng that such deposit wouLd fix interest and
prevent any further accumulatlon of lnterest due under
Assessment  No.  S8110201L7C."

CONCLUSIONS OF LAII

A. That sect ion 1142(9) of the Tax Law provides, ln pert inent Part '  aa

fol-Lows:

I'In computlng the amount of any interest required to be pald under
thls article by the tax conrmlssion or by the taxpayerr or any other
amount determlned by reference to such amount of Lnterest, euch
lnterest and such amount sha11 be compounded dally.tt

This l-anguage lras added to section II42(9) by sectlon 98 of Chapter 15 of the

Laws of 1983.
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B. That sect lon 101 of Chapter 15 of the Laws of 1983r the effect, ive date

provlslon of Chapter 15, provLdes, in pert inent part ,  as fol lows:

"sect lons.. .ninety-eLght,  . . .of  this act shal l  take effect September
first, nineteeo hundred elghty-three and ehall apply to lnterest
accruing on or after such date on amounts (lncludlng lnterest)
renalning unpaid on or after such date, . . . " .

C. That, ln January, 1983, at the tine when petl"tloner pald the tax

asserted to be due from petl"Bloner by the Audtt Dlvlsion pursuant to che Notlce

of Determinatlon and Demand for Paynent of Sales and Use Taxes Due bearlng

Notlce Number S81f020117C, the provLslons of sect lon 1142(9) of the Tax Law dld

not provide for the dally conpoundl.ng of lngerest.

D. That at the tlne that petl"tl"oner paid the prlnclpal tax llabillty

($22,960.81) cLalned to be due under Assessment NotLce No. S811020117C' the

agreement by the Audtt Dlvlslon that such paynent would fix Lntereet and

prevent further accuuulatLon of lnterest due was based upon the statutory

language of section 1142(9) of the Tax Law ag of the date of the sald paynent.

Petltioner chose to pay only the tax Liablllty asserted ln the Notice; lt couLd

have also paid the interest whlch had accrued on the t,ax LlablLity and, 1o the

event of a successful ehaLlenge to thls assessment, would have been entitLed to

a refund $rith Lnterest. Should sald successful challenge havb occurred after

September l, 1983, the effective date of the compound lnterest provleLone of

sectlon LL42(9) of the Tax Law, the State Tax CornmLssion would have been

requlred to lssue the refund to petlttoner with lntereet whlch was conpounded

datl-y.

E. That at the tlne that such agreement was made between petltloner and

the representative of the Audlt Dlvlsion, sald representative could not have

had kuowledge that sectl.on IL42(9) of the Tax Law would subsequentLy be anended

so as to provide for the dally compoundl.ng of lnterest. I' loreover, no duty
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exists, statutorily or otherwise, whlch requLres the Audlt DivisLon to advlse

petltioner of Legislatlve changes ln the Tax Law whlch nay serve to adversely

affect pet l t ioner.

F. That sect ion 1L45 of.

remLttance of penalty by the

authority exists !il lth respect

G. That the pet i t lon of

lnterest paid on January 17,

DATED: Albany, New York

AU0 0 E 19ffi

the Tax Law provldes statutory authorlty for

State Tax Cornmisslon, but no such statutory

to interest.

Patr ickrs Food Servl .ce, Inc. for a refund of

1986 ls denled.

STATE TAX COMMISSION
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