
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon
o f

Du llyon Pak
dlb/a Pak Flsh Market

for Redetermlnation of a Deflciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r l o d  8 / 3 L l 8 I  -  2 / 2 8 1 8 3 .

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me thls
4 th  day  o f  Apr l l ,  1986.

State of New York :
s a .  :

County of Albany :

David Parchuck/ConnLe ltagelund, being dul-y sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the 4th day of April, 1986, he/she served the withln notlce
of Decislon by certified mall upon Du Hyon Pak, dlbla Pak Flsh Market the
petitloner in the within proceeding, bI enclosing a true copy thereof ln a
securely seaLed postpald r trepper addressed as fol lows:

Du Hyon Pak
d/b/a Pak Ftsh llarket
75-17 41st Avenue, Apt.  3D
Elmhurst,  NY 11373 

.

and by depositlng same enclosed Ln a postpaid properly addressed wrapper ln a
post office under the excl-uslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

AFFIDAVIT OF }TAILING

says that the saLd addressee ls the petitioner
set forth on sald ltrapper is the last knonm addrese

ster
sectl



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Du llyon Pak
dlbla Pak Fish Market

for Redeterml.natlon of a Deflclency or Revislon
of a Determination or Refund of Sales & Uae Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r i o d  8 / 3 L l 8 L  -  2 1 2 8 1 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Al-bany :

David Parchuck/Connie llagelund, being duly sworn, deposes and Bays that
he/she is an euployee of the State Tax Conrmission, that he/she is over 18 yearg
of age, and that on the 4th day of April, 1985, he served the withln notlce of
Declsion by certifled nalL upon Kevln Leer the representatlve of the petltloner
in the withln proceedlng, bI enclosing a true copy thereof Ln a securely sealed
postpaid nrapper addressed as fol lows:

Kevin Lee
720I Broadway, Roon #903
New York, NY 10001

and by depositing same enclosed in a postpald properLy addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representattve
of the petitioner hereln and that the address set forth on sald lrrapper ls the
tast known address of the representative of the petitioner.

720I Broadway, Roon #903

Sworn to before me this
4th day of Aprl l ,  1986.

to te r



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr l l  4 ,  f986

Du Hyon Pak
dlbla Pak Flsh Market
75-L7 41s t  Avenue,  Apt .  3D
Elmhurst, NY LI373

Dear Mr. Pak:

Please take notice of the Declsion of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnlstratlve leveL.
Pursuant, to sectl"on(s) 1138 of the Tax Law, a proceedl"ng in court to revlew en
adverse declsion by the State Tax Conmission may be Lnetltuted only under
Article 78 of, the clvll Practtce Law and Rulesr 4nd nust be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr lrithLn 4 nonthe frou the
date of this not ice.

InquLrl"es concerning Ehe conputatlon of tax due or refund aLlowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon Unl"t
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t ioner 's Representat l"ve:
Kevin Lee
1201 Broadway, Roon /1903
New York, NY 10001



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

DU HYON PAK
DIBIA PAK FISH MARKET

for Revlslon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 atd 29
of the Tax Law for the Perlod Aprl l  1,  1981
through February 28, 1983.

1. On August 19, 1983, the Audlt  Dl.v is ion, as a

tion, issued a Notice of Deterninat,lon and Dernand for

Taxes Due against petltloner for the period Aprll 1,

1983. Sald Not ice assessed addit ional sales and use

plus slnple interest of  $2,188.I7, for a total  amount

DECISION

result of a fLeld examina-

Payrnent of Sales and Use

1981 through Februaty 28,

Eaxes  due o f  $L4,438.75 ,

d u e  o f  $ L 6 , 6 2 6 . 9 2 .

Pet i t ioner,  Du Hyon Pak d,/b/a Pak Fish Market,  75-17 41st Avenue, Apt.  3D,

Elmhurst, ,  New York 11373, f l led a pet l t ion for revlslon of a determlnat lon or

for refund of sales and use taxeg under Artlcles 28 and 29 of, the Tax Law for

the perlod Apri l  1,  1981 through Februaty 28, 1983 (f ' t te No. 46062).

A hearing was held before James Hoefer,  Hearlng Off lcerr at  the off lces of

the State Tax Conmlssl,on, Two World Trade Center, New Yorkr New York' on

October  8 ,  1985 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  subml t ted  by  December  8 ,

1985. Pet l t loner appeared by Kevln Lee, C.P.A. The Audlt  Dlvls lon appeared by

John P.  Dugan,  Esq.  (Ange lo  A .  Scope l l l to ,  Esg. r  o f  counse l ) .

ISSUE

Whether the audit method used to determine addltional sales and use taxes

due from petitloner lras proper and correct.

FINDINGS OF FACT



-2 -

2. Petltioner \ras in the business of selllng fresh (raw) flsh and also

cooked flsh and soda. Petltloner's records l"ncluded sales tax returns' federal

and state income t,ax returns, depreciatlon schedules, sales Journal and cancelled

checks. Mr. Pak dl"d not have cash reglster tapes, guest checks or any other

records that could be used to verify the accuracy of reported taxable sales.

Petitioner estlmated the taxable sales reported on hls sales tax returns.

3. Since petitlonerrs books and records were l"nadequate, the Audlt

Dtvision resorted to the use of an observation test to verlfy the accuracy of

reported taxabl-e sales. The audltor assigned to the case recorded pet l t tonerrs

taxable sales for a three (3) day perlod and projected the results of sald

three (3) day observat,ion test over the entire audlt period. The followlng

table detalls the manner in which additlonal taxabLe sales of $139 '874.42 wete

computed:

Taxable sales for days observed
Monday, May 9, 1983
Tuesday, May 10, 1983
Fr lday ,  Y Iay  27 ,  1983

TotaL for three (3) days
Multlplled, by 2 to compute weekly sales
Tota1 for s ix (6) day week
Mult lpl ied by 13 weeks per quarter
Taxable sales per quarter
Mult ipLled by seven (7) guarters
Taxable sales for audlt  per iod
Less reported taxable sales
Additional taxable sales

$234 .81
2 I2 .65
373 .35

$  820 .81
x2
ffi
x 1 3

2L ,34L.06
x7
ffi

9 ,513 .00

The Audlt  Dlvis lonrs assert lon of addlt lonal taxable sales of $139,874.42

produced a  sa les  tax  de f lc l -ency  o f  $11r491.83 .

4. In addltlon to the aforementioned sa1es tax deficiencyr the Audit

Dlvis ion also determined a use tax def ic lency of $2,946.92. Sometlme in AprtL

of 1981, pet i t ioner rented a vacant store and thereafter made certain leasehold

improvements and purchases of nachlnery total l ing some $42r700.00. The saLes
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tax audltor requested that petltloner subuit evidence to prove that, sales tax

had been paid on sald leasehol-d improvements and machLnery. Petltioner ltas

able to produce purchase invoices whlch showed that sales tax had been paid on

only $5,863.56. No l .nvolces were submltted for the balance of $36,836.44 and a

use tax  de f lc lency  o t  $2 ,946.92  was there fore  assessed ($42,700.00  -  $5 '863.56  x  .08) .

5. Petl-tioner argued that hls buslness nas seasonal and that the Audlt

Divis ionts three (3) day observat lon test was conducted during hls busiest

season, therefore producing a distorted result .  No credlble documentary or

other evldence was adduced at the hearlng to support this contention. Further-

rnorer petltioner presented no evldence to shon that sales tax had been pald on

the balance of purchases of leasehold inprovements and machl"nery totalllng

$ 3 6 , 8 3 6  . 4 4  .

CONCLUSIONS OF LAII

A. That sectlon lf35(a) of the Tax Law provides that every person required

to collect tax shall keep records of every sale and of all amounts paid,

charged or due thereon and of the tax payable thereon. Such records shall

include a true copy of each sales sl lp,  involce, recelpt or statement.

Petitloner dld not have cash reglster tapegr guest checks or any other documents

whieh would serve as a verifiable record of taxable sales. Under the circum-

stances, the Audit  Divls lonrs use of an observat lon test was proper in accordance

wi th  sec t ion  1138(a)  o f  the  Tax  Law (Mat te r  o f  L ica ta  v .  Chu,  64  N.Y.2d ,8733

Matter of Sakran v. State Tax Commission, 73 A.D.2d, 989).

B. That the Audit  Dl"vis ion reasonably calculated pet i t lonerrs tax J. labl l t ty

and petitioner has failed to denonstrate that the audit method or the amount of

tax assessed was erroneous (Matter of Surface Line Operators Frate

I n c .  v .  T u l l y ,  8 5  A . D . 2 d  8 5 8 ) .



C. That the pet i t lon of Du Hyon

the Notlce of Determlnation and Demand

issued August 19, 1983 is sustalned.

DATED: Albany, New York

-4-

Pak dlb/a Pak Fish Market Ls denled

for Payment of Sales and Use Taxes

STATE TAX COMMISSION

and

Due

APR 0 41e80
PRESIDENT
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