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STATE OF NE!il YORK

STATE TAX COI'{MISSION

In the Matter of the Petitlon
o f

P & D Auto Repal-r, Ine.

for Redeterminatlon of a Deficiency or Revislon
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per iod  I2 l  I  17  8- I I  |  30  l8 l .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnlssion, that he/she is over 18 years
of age, and that on the 28th day of April, 1986, he/she served the ltlthln
not ice of Decision by cert l fLed mai l  upon P & D Auto Repair ,  Inc. the
petltloner in the hrithln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid nrapper addressed as fol lows:

P & D Auto Repair ,  Inc.
R t s .  5 9  &  1 7
Ramapo, NY 10931

and by depositing same enclosed in a postpald properl-y addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal-
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
hereln and that the address set forth on said wrapper is the last known addrees
of the pet i t ioner.

Sworn to before me this



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet,ition
o f

P & D Auto Repair ,  Inc.

for Redetermination of a Deficlency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Art ic l-e(s) 28 & 29 of the Tax Law for the
Per iod  L2 /  I  178- I l  130  /8L .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of Aprl l ,  1986, he served the withln not lce of
Decision by eert l f ied nai l -  upon Sanford Katz, the representat ive of the
petitioner in the wlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Sanford Katz
6 North Lar^m Ave.
El-msford, NY 10523

and by depositlng same enclosed ln a postpald properl-y addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltioner herein and that the address set forth on said ltrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to
28th day

before me this
o f  Apr l l - ,  1986.

to admlnister
Tax Law sect
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Apr i l  28,  1986

P & D Auto Repalr, Inc.
R ts .  59  &  17
Ramapo, NY 10931

Gentlemen:

Please take notLce of the Declslon of the State Tax Connlssion eaclosed
herewlth.

You have now exhausted your rlght of revtew at the adnlnlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the State Tax Comml.sslon nay be instltuted only under
Artl"cle 78 of the Clvll Practlce Law and Rules, and must be connenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

Inqulrles concerning the computation of tax due or refund allowed in accordance
with thls declsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assessment Review Unlt
Butldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly youra,

STATE TAJ( COMMISSION

cc: Taxing Bureaurs Representat lve

Peti t loner I  s Representat lve :
Sanford Katz
6 North Lar.m Ave.
Elmsford, NY 10523



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion'

o f

P & D AUTO REPAIR, INC.

for Revislon of a DetermLnatton or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the PerLod December I' L978
through November 30'  1981.

DECISION

Petl t loner,  P & D Auto Repair ,  Inc.,  Rts. 59 & 17, Ramapo, New York 10931,

ftLed a petltlon for revislon of a determination or for refund of eales and use

taxes under Articles 28 and 29 of the Tax Law for the period December 1, L978

through November  30 ,  198f  (F l l -e  No.  37131) .

A hearlng was held before Arthur Johnson, Hearing Offlcer, at the offices

of the State Tax Comlssion, Two l,lorld Trade Center, New York, New York on July

23,1985 a t  9 :15  A.M.  w i th  a l l -  b r ie fs  to  be  subml t ted  by  Septenber  30 ,  1985.

Petitioner appeared by Sanford Katz, CPA. The Audlt DlvlsLon appeared by John

P.  Dugan,  Esq.  (Joseph P in to ,  Esq. ,  o f  counse l - ) .

ISSUES

I. Wtrether the Audlt Divlslon properl-y esttmated petitlonerrs sales tax

f-ieblJ-lty on the basls of external indices.

II. tr{trether Phyl-lis Denino and Janlce Denlno are personaLly llable for the

taxes determlned due fron petLt l .oner.

FINDINGS OF FACT

1 .  Pet l- t loner,  P

stat ion located at Rts.

towlng services, nlnor

& D Auto Repair ,  Inc.,  operated a gasolLne service

59 and 17, Ranapo, New York. PetltLoner a18o provlded

repalr work and motor vehlcl-e lnspectLone.
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2. On March 20, 1982 the Audit Dlvl.sl-on lssued a NotLce of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due against petltloner cover!.ng

the perlod December 1, 1978 through November 30, 1981 for taxes due of

$421925.12 ,  p ] -us  pena l ty  and in te res t  o f  $15 '894.42 ,  t .o r  a  to ta l  o f  $58 '819.54 .

The amount of taxes due were estlmated because petLtioner dld not produce booke

and records for audlt. Petltloner alleged that the books and records ltere

stolen from the premises in a burglary which took place a few months prior to

the tine lt was contacted by the Audlt Dlvislon.

3. At the tine the audlt was scheduled (November 20, 1981), the only

record provided by petitioner was an lncomplete cash dlsbursements Journal.

The auditor observed two servLce bays with no l-ifts, nl.ne gasollne pumPe'

lncluding one for dLesel which was not ln use, and tlto tolt trucks. In order to

veri fy taxable sales reported, the Audit  DivisLon contacted pet i t lonerrs

supplLer of gasollne to obtaln the gallons purchased durlng the perlod under

audit; howeverr the suppller did not furnlsh the lnformation. Because of the

lack of books and records, the auditor estLnated taxabl-e sales of $401000.00 a

nonth based on hLs observatLons and experlence wlth other audlts of slmLlar

businesses, as fol l -ows:

galLons eold a day
x number of days
gal-Lons sold per month
average sellJ.ng prlce
gasol-ine sales per month

repair  sal-es: $100 a day per service bay
number of bays
repaLr sales per day
number of days
repair sales per month
sales of soda, cigarettes, oi l  and

accessorLes per day
number of days
mlscellaneous sales per month

1000
30-mm6'

L . t 2
$53;6',60

$ 100
2

S-T06'
20

F-4m6
$80

30
Fr6',6',
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The total  est imated sales for the audit  per iod amounted to $114401000.00 as

compared to reported taxable sales of. $374,372.00, leavl-ng addl.tlonal taxable

sa les  o f  $1 ,065,628.00  and tax  due thereon o f  $42,925,L2 .

4. Durlng the audlt, petitioner lras represented by John Denlno. Mr. Denl.no

inl t la l ly held hlnseLf out to be a corporate off lcer.  On March 11, 1982, Mr.

Denlno lndicated he was not an offLcer and the fol-l-owing persons were the

of f i cers :

Phyllls Denl.no
Janlce Denlno
Duann Denlno

Presldent
Vlce President
Treagurer

New York State corporation franchise tax reports for 1978 and 1979 1lst Phyll-ls

Denino as the presLdent. Phyllis Denlno signed sales tax returns for the

periods ending May 31, 1981 and August 31, 198L as president.  Based on the

foregoing information, the Audtt Divlslon lssued notices of determlnatlon and

demand for payment of sales and use taxes due agalnst Phyllls Denl,no and Janl.ce

Denino lndivldual-ly as officers of petitioner. Said notices ltere in the same

amount as the notice agalnst petltioner. Nelther Phyllis Denino nor Janice

Denlno f t led pet i t lons for revlslon of the determLnations.

5. Pet i t ioner took the posit ion that the saLes est lmated by the Audit

Divislon were excessLve for the foll.owing reasons:

a. the stat lon wes located near the New Jersey border and
gas sold for .10 cents a gal lon less ln New Jersey

b. the station was closed for approxlmately three nonths
durlng 1980

c. l-arge quantities of gasollne were lost because of a leak
ln the storage tank

d. the soda and cigarette vendlng nachLnes ltere owned by
another party and it only recelved a cornnisslon based
on the recelpts from the machlnes

e. no consideratlon was given to non-taxabl-e sal-es
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6. Pet l t loner nas cl-osed from June, 1980 through August,  1980 in order to

replace the gasollne pumps. John Denlno nas the only person who repaired

vehicles. He also pumped gas. Wlth respect to the remaining arguments above,

pet i t loner offered no credibLe evidence to show their  ef fect,  I f  anyt on the

amount of sal-es estl.mated by the Audit Divl.slon.

7, Fol-lowing a pre-hearing conference wlth the Tax Appeals Bureau,

petitloner submltted bank statements and gasoline deJ-lvery receipts for certaln

months during the audit perlod. The Audit Dlvlslonfs analyel.s of the documente

showed that bank deposits averaged in excess of $100,000.00 per quarter and

gasollne purchases for the month of January (year unkown) were 511480 gallons.

The Audit Divlslon did not make any revlslons to the orlginaL estlmate of

$120r000.00 ln taxable sales per quarter because the records submitted were

inconpl-ete and they ln fact substantlated the posltion that taxable saleg were

underreported.

8. An audit of a radlator and air condLtLonlng repalr business located ln

Suffern, New York establ-ished that petltloner made purchases on a regular basle

from Aprl l ,  1979 through May, 1981.

CONCLUSIONS OF I,AW

A. That sectlon 1I38(a) of the Tax Law provides that "lf a return when

flled is incorrect or insufficient, the amount of tax due shall be determlned

by the tax comnLsslon from such lnformatlon as nay be availabletr and authorizee,

where necessary, an estimate of tax due tton the basLs of external lndicestt

Since petltLoner dld not have books and records available for audit' the

estlmate procedures used by the Audlt Divlsion to deternlne taxabl-e sales were

proper in accordance with sect ion 1138(a) of the Tax Law.

B. That the Audlt Dlvlslon reasonably calculated the taxes due based on

the l-lmlted information available and Lts audlt experience wlth simllar
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buslnesses. Petitioner has the burden of showlng that the method of audlt or

the amount of tax assessed was erroneous

I ' raternaL OrganLzat ion, Inc. v.  Tul.Ly, 85 A.D.2d 858).  Pet i t loner establ- lehed

that lt was closed for three months during the audit perlod. AccordLngly, the

addit lonal taxable sales are reduced by $120r000,00. In addlt lon, glnce

pet l t ioner had only one mechanic,  the repair  sal-es are reduced to $100.00 per

day. Except for these adJustments, pet l t ioner fal led to sustaLn i ts burden of

showing that the assessment was erroneous.

C. That since PhylLts Denino and Janice Denino did not apply to the Tax

Comurission for a hearing wlthln ninety days of the Audlt Dlvlsionrs notlce of

determlnation as required by sectlon 1138(a) of the Tax Law, such determlnatlons

were finally and lrrevocably fixed. Ilowever, PhyJ-lls Denino and Janlce Denino

shal1 recelve the benefit of the reduction ln the assessment agalnst petltloner

as set.  forth l -n Conclusion of Law t tBrt .

D. That the petitlon of P & D Auto Repair, Inc. is granted to the extent

indlcated ln Concluslon of Lan "8". The Audit Dlvislon is hereby dlrected to

modlfy the Notice of DetermLnation and Demand for Payurent of Sales and Use

Taxes Due issued March 20, L982, and that, except as so grantedr the petltlon

ls ln al l  other respects denled.

DATED: Albany, NY STATE TAX COMMISSION

APR I 819S6
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apri l- 28, f986

P & D Auto Repalr ,  Inc.
R t s .  5 9  &  1 7
Ranapo, NY 10931

Gentlemen:

Please take notlce of the Decislon of the State Tax ConmLssLon enclosed
herewLth.

You have now exhausEed your rlght of revlew at the admtnlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proeeedlng l"n court. to revlew an
adverse declslon by the State Tax Commlsslon nay be instltuted only under
Artlcle 78 of the Civl"l Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths frou the
date of this not lce.

Inquirles concerning the conputation of tax due or refund allowed in accordance
wlth thls declsl"on may be addressed to:

NYS Dept. Taxatl"on and Finance
Audlt Evaluatlon Bureau
Asgessment Review Unlt
Butl-dlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petitl"oner I s Representatlve :
Sanford Katz
6 North Lawn Ave.
Elmsford, NY 10523
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon :

of :  DECISION

P & D AUTO REPAIR, INC. :

for Revision of a Determinat ion or for Refund :
of Sales and Use Taxes under Articles 28 arl.d 29
of the Tax Law for the PerLod December 1, L978 :
through November 30'  1981.

:

Pet i t ioner ,  P  & D Auto  Repa i r ,  Inc . ,  R ts .  59  & 17 ,  Ramapo,  New York  10931 '

f l led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art lc les 28 and 29 of the Tax Law for the perlod December 1'  1978

through November  30 ,  1981 (F i le  No.  37131) .

A hearing was hel-d before Arthur Johnson, Hearing Off lcer,  at  the off ices

of the State Tax Commlsslon, Tluo World Trade Center, New York, New York on July

23,1985 a t  9 :15  A.M.  w l th  a l l  b r ie fs  to  be  subn i t ted  by  Septenber  30 ,  1985.

Petl.tloner appeared by Sanford Katz, CPA. The Audlt Divislon appeared by John

P.  Dugan,  Esq.  (Joseph P in to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit  Dlvis ion properly est lmated pet i t ionerrs sales tax

l labi l l ty on the basis of external lndlces.

' 
II. Whether Phyllts Denlno and Janice Denino are personally ll-able for the

' taxes determlned due fron pet l t loner.

FINDINGS OF FACT

1. PetLt ioner,  P & D Auto Repair ,  Inc.,  operated a gasol ine service

stat lon located at Rts. 59 and 17, Ranapo, New York. Pet i t ioner also provided

towing servlces, minor repair work and motor vehicle inspectlons.
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2. On l"larch 20, 1982 the Audit Dlvisl-on issued a Notice of Deterurlnatlon

and Demand for Payment of Sales and Use Taxes Due against petitloner coverlng

the peri .od December 1, 1978 through Noveno-er 30, 1981 for taxes due of

$ 4 2 , 9 2 5 . 1 2 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 1 5 , 8 9 4 . 4 2 ,  f o r  a  t o t a l  o f  $ 5 8 ' 8 1 9 . 5 4 .

The amount of taxes due were est imated because'pet i t ioner did not produce books

and records for audit .  Pet i t ioner al leged that the books and records were

stolen from the premises in a burglary which took place a few months prior to

the tlne it was contacted by the Audit Dlvislon.

3. At the t i rne the audit  was scheduled (November 20, 1981),  the only

record provided by petitioner was an incomplete cash dlsbursements journal.

The audl. tor observed two service bays wlth no LLfts,  ni .ne gasol ine pumps'

lncJ-uding one for dieseL which was not ln use, and two tow trucks. In order to

veri fy taxable sales reportedr the Audit  Divis lon contacted pet i t ionerts

supplier of gasolLne to obtain the gallons purchased during the perlod under

audlt l  howeverr the suppl ier dld not furnlsh the informatlon. Becauge of the

lack of books and records, the auditor est imated taxable sales of $40r000.00 a

month based on his observations and experlence with other audits of sl-nrilar

bus inesses ,  as  fo l lows:

gal- lons sold a day 1000
x number of days 30
galLons sold per nonth 30,000
average se l l ing  pr ice  L .Lz
gasoLine sales per month $f6m

repair  sales: $100 a day per service bay $ tOO
number of bays 2
repalr sales pet day $ 200
number of days 20
repalr  sales per month $ 4,000
sa les  o f  soda,  c igare t tes ,  o11 and

accessorles per day $ 80
number of days 30
miscel laneous sales per nonth $ 2,400
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The to ta l  es t lmated  sa les  fo r  the  aud i t  per lod  amounted to  $1 ,440,000.00  as

compared to reported taxable sales of $374,372.00, leavlng addit lonal taxable

s a l e s  o f  $ 1 , 0 6 5 , 6 2 8 . 0 0  a n d  t a x  d u e  t h e r e o n  o f  $ 4 2 , 9 2 5 . L 2 .

4. During the audit ,  pet i t ioner was represented by John Denino. Mr. Denino

lni t la1Ly held hlnseLf out to be a corporate off icer.  On March 11, 1982' l ' [ r .

Denino indj.cated he was not an officer and the following persons were the

o f f i c e r s :

Phyllis Denlno President
Janice Denlno Vice President
Duann Denlno - Treasurer

New York State corporat ion franchise tax reports for 1978 and 1979 l ist  Phyl l ls

Denlno as the president.  Phyl l is Denlno signed sales tax returns for the

periods ending May 31, 1981 and August 31, 1981 as presldent.  Based on the

foregoing lnformatlon, the Audit Division lssued notices of determlnation and

demand for payurent of sales and use taxes due against Phyllls Denino and Janlce

Denino lndlvidually as officers of petitioner. SaLd notices were Ln the same

amount as the notice agalnst petitioner. Nelther Phyllis Denlno nor Janice

Denino f i led pet i t ions for revlsion of the determinat ions.

5. Pet i t loner took the poslt ion that the sales est inated by the Audlt

Divis ion l rere excesslve for the fol lowing reasons:

a. the station etas located near the New Jersey border and
gas sold , fot  .10 cents a ga1Lon less ln New Jersey

b. the statlon was closed for approxiuateLy three months
durtng 1980

c. Large quant i t les of gasol lne were lost because of a leak
ln the storage tank

d. the soda and clgarette vendlng urachines were owned by
another party and i.t only recelved a comlsslon based
on the recelpts from the machl.nes

e. no conslderatlon was glven to non-taxable sales
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6. Pet i t ioner was cl-osed from June, 1980 through August,  1980 ln order to

replace the gasoline pumps. John Denlno was the only person who repaired

vehicles. He blso punped gas. With respect to the remainlng arguments above,

pet i t ioner offered no credible evidence to show their  ef fect,  i f  any, on the

amount of sal-es est imated'by the Audlt  Dlvis lon.

7. FolJ-owing a pre-hearlng conference wlth the Tax AppeaLs Bureau,

pet i t loner subnit ted bank statements and gasol ine del ivery receipts for certaln

months during the audlt period. The AudLt Dlvisionrs analysls of the documents

showed that bank deposits averaged in excess of $100,000.00 per quarter and

gasol ine purchases for the month of January (year unkown) were 51r480 gal- lons.

The Audit Divlsion did not make any revlsions to the orlglnal estlmate of

$120,000.00 in taxable sal-es per quarter because the records submitted were

incourplete and they in fact substant iated the posit ion that taxable sales were

underreported.

8. An audlt  of  a radiator and air  condlt ioning repair  busl .ness located ln

Suffern, New York estabi- ished that pet l t ioner made purchases on a regular basis

from Apri l ,  1979 through l" lay, 1981.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) of the Tax Law provides that " i f  a return when

flled ls lncorrect or lnsufficlent, the amount of tax due shal1 be determLned

by the tax cornnisslon from such lnformatlon as nay be avaiLable'r and authorizes,

where necessary, an estimate of tax due rfon the basLs of external indicestt

Slnce petltloner did not have books and records available for audit, the

estlmate procedures used by the Audlt Dlvision to determine taxable sales lrere

proper in accordance with sect lon 1f38(a) of the Tax Law.

B. That the Audit DivLsion reasonably calculated the taxes due based on

the linlted infornation available and its audlt experlence with sinllar
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buslnesses. Pet l t ioner has the burden of showlng that the nethod of audit  or

the amount of tax assessed was erroneous (Matter of  jurface Line Operators

Fraternal 0rganizat ion, Inc. v.  Tul ly,  85 A.D.2d 858).  Pet i t loner establ lshed

that lt was cl-osed for three months durLng -the audit period. Accordlngly, the

addlt lonal taxabLe sales are reduced by $120,000.00. In addLt ion, s ince

pet l t loner had only one mechanic,  the repair  sales are reduced to $100.00 per

day. Except for these adjustnents, pett t loner fal led to sustaln i ts burden of

showing that the assessment was erroneous.

C. That since Phyllis Denino and Janice Denino did not apPly to the Ta:i

Conmission for a hearing within ninety days of the Audit  Divis ionrs not lce of

determination as required by section 1138(a) of the Tax Law, such determlnattons

were finally and irrevocably fixed. Ilowever, Phyllls Denino and Janice Derrlno

shal l -  receive the benef i t  of  the reduct ion in the assessment agalnst pet l - t loner

as set forth l-n Conclusion of Law I'B"

D. That the pet i t ion of P & D Auto Repalr ,  Inc. ls granted to the extent

indicated ln ConclusLon of Law "B", The Audlt Dlvlsion is hereby dLrected fo

nodify the Notice of Determl.nation and Demand for Payment of Sales and Use

Taxes Due l-ssued March 20, Ig82, and that,  except as so grantedr the pet l t lon

is Ln al l  other respects denied.

DATED: Albany, NY STATE TAX COMMISSION

APR 2 81986
PRESIDENT


