
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

121 Lexington Restaurant Corp.

for Revisl.on of a Determinatlon or for Refund
of SaLes and Use Taxes under Artlcl-es 28 and, 29
of the Tax Law for the Perlod December I, 1979
through May 31, 1983.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

David Parchuek/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Comml.ssion, that he/she Ls over 18 years
ot age, and that on the 20th day of August, 1986, he/she served the ltlthin
notlce of Decision by certlfied mall upon 121 Lexington Restaurant Corp. the
petitloner ln the withln proceedLng, bY enclosLng a true copy thereof ln a
secureJ-y seal-ed postpaid rrrapper addressed as follows:

121 Lexington Restaurant Corp.
2 Grace Court ,  Apt.  30
Brooklyn, NY 11201

and by depositing same enclosed in a postpald properl-y addressed wrapper ln a
post offLce under the exclusive care and custody of the United States Postal
ServLce wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on sal.d lrapper ls the last knoltn address
of the pet i t loner.

Sworn to before me thls
20th day of August '  1986.

nlster



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Aykut (alkla John) Gorkey
Officer of I2l Lexington Restaurant

for Revision of a Deterninatlon or for
of Sales and Use Taxes under Artl-cles
of the Tax Law for the Perlod December
through May 31, 1983.

AFFIDAVIT OF MAILING
Corp .

Refund
28 and 29

1,  L979

State of New York :
s s .  :

County of AJ-bany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Cornmlssion, that he/she is over 18 years
of age, and that on the 20th day of August, 1986, he/she served the wlthin
notLce of Decislon by certlfled nail upon Aykut (alkla John) Gorkey, Offlcer of
121 Lexington Restaurant Corp., the petltioner ln the wLthin proceeding, bI
encl-osLng a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

Aykut (alkla John) Gorkey
Offlcer of IZL LexLngton Restaurant Corp.
2 Grace Court ,  Apt.  30
Brooklyn, NY 11201

and by deposlting same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the saLd addressee ls the petltloner
herein and that the address set forth on said wrapper ls the last known addrees
of the petLt loner.

before ne this
o f  August ,  1986.

Sworn to
20th day

z to ter



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Auguet 20' 1986

Aykut 6lkla John) Gorkey
Offlcer of, L2L Lexington Restaurant Corp.
2 Gtace Court, ApE. 30
Brooklyn, NY 11201

Dear l"tr. Gorkey:

PLease take notlce of the Declslon of the State Tax Conmlesion enclosed
herewLth.

You have now exhausted your right of revtew at the administratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding l"n court to revlelr an
adverse decislon by the State Tax Comlsslon nay be Lnstltuted only under
Artlcle 78 of the Clvl1 Practtce Law and Rules, and muet be commeoced lu the
Supreme Court of the Stace of New Yorkr ALbany Countlr wlthln 4 monthe fron the
date of thl"s notice.

InquLrles concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon aod Flnance
Audlt Eval-uatloo Bureau
Assessmeat Revtew Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone /t (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Represeotatlve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 20, 1986

121 Lexlngton Restaurant Corp.
2 Gtace Court, Apt. 30
Brooklya, NY 11201

GentLemen:

Please take notl"ce of the Decision of the State Tax ComlssLoo encLosed
herewlth.

You have now exhausted your rlght of revlew at the adninietratlve leveL.
Pursuant to sectLon(s) 1138 of the Tax Lew, a proceedlng in court to revlew ao
adverse declsLon by the State Tax Comisslon nay be lnscLtuted only under
Artl.cle 78 of the Clvll Practlce Law and Rules, and must be commenced Ln the
Supreme Court of the Suate of New Yorkr Albany Countyr wlthln 4 nonthe fron the
date of thls not ice.

Inqulrles concernl.ng the computatLon of tax due or refund al-lowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatl.on and Finance
Audlt Eval-uatLon Bureau
Assessment Revlen Unlt
Bulldtng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureauts Repreeentatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
:

o f

121 LEXINGTON RESTAUM}IT CORP.
:

for Revlslon of a DetermLnation or for Refund
of Sales and Use Taxes under Articl-es 28 and 29 z
of the Tax Law for the Period December 1, L979
through May 31, 1983. :

. DECISION

In the llatter of the Petitlon
:

o f

AYKUT (AIKIA JOHN) GORKEY,
OFFICER OT 121 LEXINGTON RESTAI]RANT CORP. :

for Revislon of a Determination or for Refund :
of Sal-es and Use Taxes under ArtlcLes 28 and 29
of the Tax Law for the Perlod December 1, L979 :
through !{ay 31, 1983.

:

Petitioners, 121. Lexlngton Restaurant Corp. and Aykut (alkla John) Gorkey,

offLcer of I2L Lexlngton Restaurant Corp.,2 Grace Court ,  Apt.  30r Brooklyn,

New York 11201, each f i led a pet l t ion for revlslon of a determinat lon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod December l ,  1979 through May 31, 1983 (FiLe Nos. 48753 and 48754).

A consoll.dated hearing was held before Frank A. Landers, Hearing Officer'

at the offices of the State Tax Coumlsslon, Two WorLd Trade Center, New Yorkt

New York, on May 1, 1986 at 9:15 A.M. Pet l t ioners appeared by Aykut Gorkey

XIg Eg. The Audit DLvlslon appeared by John P. Dugan, Esq. (l 'Iark F. Volk' Esq.,

o f  counse l ) .



I. Whether the State

tlvely agalnst petitloners

Corp .

II. Whether the Audl"t

taxes due from petl.tloner

lesue.

-2-

ISSUES

Tax Conulseion has Jurtsdtctioo to proceed admlaLetra-

for unpaid sales taxes of L2L Lexlngtoo Restaurant

Dtvl"slon properly deterntned the addttlonal sales

121 Lexington Reetaurant Corp. for the perlod at

FINDINGS OF FACT

1. During the perLod at issue, petltloner 121 Lexington Restaurant Corp.

("the corporation") filed eleven New York State and local sales and use tax

teturns reflectlng taxes due, but eaclosed no reml"ttance therewlth. The

returns showed taxes due ln the following amounts:

Perlod Ended

5 l3L  180
8 /31180

LL  /  30  /80
2 /28181
s  /3 t l 8L
8 l3L l8L

LL l30 l8L
2128182
s l3L 182
8 l3L l82

LLl30l82

Total Tax Due

Tax

$  2 ,OLz .72
I  , 569  .68
L ,569 .84
L ,474 .80
L ,902 .16
L ,636 .64
L ,949 .L6
1 ,381 .71
1  ,  185 .03

982.99
L ,369  . 42

$ 16,  934 .  15

The corporatlonre return for the perlod ended February 29, 1980 was accompanled

by a check ln the amouni of the taxes sholrn due. The corporation did not flle

a return for the periods ended February 28, 1983 and May 3f, 1983.

2. On Septenber 14, 1983, the Audl"t DivlsLon lssued a Notlce and Demand

for Payment of Sales and Use Taxes Due against the corporatlon and petltLouer

John Gorkey, as an offtcer of the corporatlon, for the perlod December I, L979



-3-

through May 31, 1983, assertLng taxes, peaalty

of  $67,672.30  schedu led  as  fo l lows:

Perlod Ended Tax Due

and lnterest due ln the auount

2129  |  80
s  l 3L l80
8l3L 180

LL/  30 /  80
2128 /81
5 l3L l8L
8 /3L l8L

LL/  30 l8L
2 /28182
s/3r /82
8/31182

LL/ 30 182
2128/83
s l3L l83

$  L ,727  . L2
3 ,500 .00
3 ,600 .00
3 ,600 .00
3 ,600 .00
3 ,600 .00
3 ,600 .00
3  , 7L2 .5 r
3 ,382  . 50
3 ,2L7  .50
3  r2L7  . 5L
3 ,2L7  .5L
3 r2L7 .5O
3 ,  630 .00

W

Penalty Due

$  431 .78
900 .00
900,00
900 .00
900 .00
900 .00
900 .00
928.13
744 .L5
61  1 .33
514 .80
4r8.28
32L .75
254.LOw

Interest Due

$  771 .18
L ,498 .04
1 ,388 .67
r ,280 .47
L ,L73 .45
1 ,064 .04

946.94
846.37
654.76
5L2.82
402 .85
294.O5
189 .13
103 .06

$Ti;ir5'5
The notlces contal.ned the folLowlng statement:

I'THE TAX ASSESSED HERSIN IIAS BEEN ESTIMATED A}ID/OR DETERMINED TO
DUE IN ACCORDANCE WITH TTIE PROVISIONS OF SECTION 1138 OF THE TN(
A}ID MAY BE CTIALLENGED THROUGH THE HEARINGS PROCESS BY THE FILING
PETITION WITHIN 90 DAYS.''

3. The assessments represent addLtlonal taxes ln the amount of

I
$29,575.50' found due by the Audlt  DLvl"slon as the result  of  an audlt  of  the

corporattonts books and records, unpald eales tax tn the amount of $16'934.L5

(see Flndlng of Fact "1'r) and bulk sales tax deternlned to be due of $412.50,

for a total  of  $46,922.L5. Each of the pet l t loners t lnely f l led a pet l t lon to

revlew the notlces.

4. Durlng the perlod at l"ssue, the corporatlon operated a restaurant

ilolng busLnegs as the Bosphorous East Restaurant at L2L Lexlngton Avenue ln New

The assessment of addttlonal ta:res shouLd, properll, have been lssued by a
Notl"ce of Deternlnation and Demaad for Payment of Sales and Uee Taxes Due
rather than a Notlce and Deuand; however, the statement on the notlce
meeta al l  the not lce requlrements of sect lon 1138(a)(f)  of  the Tax Law.

BE
LAW
OFA
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York Clty, spectaltztng tn turkieh food. Aykut Gorkey, aleo known as John

Gorkey, was the presldent of the corporatlon. In the sprlog of 1983, Mr. Gorkey

proposed to sell the corporatlonrs buslness assete to Recept Yukeel. 0n or

about June 10, 1983, Mr. Yuksel eubnltted to the Audlt DlvisLon a Notlflcatlon

of Sa1e, Transfer or Asslgnnent ln Bulk whlch l"ndlcated a ttecheduLed date of

sale" of May 19, 1983 and a total  sales pr ice of $451000.00, $51000.00 of which

was for furniture and flxtures. Subsequently, however, ME. Yuksel Learned of

Mr. Gorkey's poor flnanclal conditLon and the sale was never coosumated.

l4r. Gorkey conttoued to operete the restaurant through Auguat 1983 wheo he wae

evlcted by the landlord.

5. In or about December L982, the Audlt DlvLsloa attenpted to perform au

audlt of the corporatlonts books and recordg. The only recorde made avallabLe

by pettttoner{r were coptes of eales tax returos, s cagh recelpts and cash

dlsbursements Journal for part of the audlt period, and some guest checks. The

audltor requested, but was never provlded wlth, the cash recelpte and cagh

dlsbursements journal for the entlre audlt pertod, cancelled checks' Federal

tax returns and guest checke for the eatlre audlc perlod.

6. In view of the apparent inadeguacy and/or unavallablllty of the

corporatlonrs booke and records, the Audtt Divislon resorted to the use of

external lndlcee, l.e. the audLtortg observetlon of the buelness premiees and

lts experlence in audttlng slntLar buslnese€Br to compute the corporatl"onrs

sales tax llablltty. The Audit DLvlsloo estl"nated that the corporatlon ehould

have been reporting sales of $45,000.00 for each threeaonth sales tax quarter

for the perLod December 1, 1979 through Decenber 31, 1981, and $39'000.00 per

quarter for the perlod January 1, 1982 through lIay 31, 1983 durlng whlch the

corporatLon lost tte Llquor licenee. The Audlt Dlvislon computed audlted
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taxabLe sales of $5961000.00 whlch, when reduced by taxable sales reported of

$232,524.00, resulted lo addlt tonal taxable eales of $363,476.00 and addlt lonal

sales tax due thereon of $29,575.50. The Audlt Dlvlelon aLso computed a bulk

sales tax of $4L2.50 on the $5,000.00 sales pr lce of furnl ture and f lxtures ae

lndlcated ln the Notificatlon of SaLe, Tranefer or AssLgnnent ln Bulk (see

Flndlng of Fact "4").

7. At the hearlng, Mr. Gorkey dld not contest che conputation of the

taxes at issue, but rather expreesed hls inablllty to pay.

CONCLUSIONS 0F LAI^I

A. Thag where tlneJ.y and correct eales cax returns are subnicted, lacklng

only the remlttance of tax shown as due thereon, thls Comisslon ls not empowered

to adnlnlstratlvely deternine the llablllty of persons requlred to collect tax.

Pareons v. State Tax Conmlsslon, 34 NY2d 190. Notwlthstandlng the enactment

of Tax Law sect lon 17lr  paragraph twenty-f i rst  (L.  1979, Ch. 7L4, eff .  January 1,

1980), the Tax Law does not confer adninlstratlve Jurlsdictlon on the Tax

Conolssion to recover unpaLd taxes where correct returos have been ftled.

Hal-l v. New York State Tax Commissloo, 108 AD2d 488. Notwlthetaadlng petl-

tLonerst request for a hearlng and redeternlnatLon of the tssue of thelr

llabtllty wlthout obJectl.on to the forum, Jurlsdictlon nay not be conferred

when none exlsts.

B. That with respect to that parc of the assessment ln the amount of

$16,934.15 representlng unpal"d sal,es taxes where returns were filed lacklng the

remlttance of tax shown as duer thls Coml.ssLon does not have the authorl"ty to

admlnistratlvely deternlne petltionersf llablltty. Wlth respect to that part

of the aseessment repreeentLng addttlonal taxes due, the Tax Comteston ie
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authorized under section 1138(a) of the Tax Law to administratl.vely determlne

the tax 11ab111ty.

C. That in light of petLtlonerst lnabLllty to produce complete and

adequate books and records, the Audlt Divlsion was Justlfied ln employing

external indices, ln thls instance the Audlt DLvislonrs experlence and the

audltorts observatJ"ons, to determlne petitLonersr sales tax llablltty. Tax Law

$ $  1135 and 11 .38 .

D. That under the circumstances hereln, the audit method selected was

reasonable. When a taxpayerrs recordkeeplng ls faulty' exactness ls not

required of the examlnerrs audLt ( ' 61

ADzd. 223, 228). Petltloners falled to sustaln the burden of showlng thst

the method of audl.t or the amount of tax assessed was erroneous.

E. That the buslness assets of. L2L Lexington Restaurant Corp. Itere never

sold; therefore, the bulk sales tax of $412.50 ls hereby cancel led.

F. That the petittons of L2I LexLngton Restaurant Corp. and Aykut (alkla

John) Gorkey are granted to the extent lndicated ln Concluslons of Law trBtt aad

ttEtt and that, except as so granted, are otherwlse denied.

DATED: Albanyr New York STATE TAX COMMISSION

AUo 2 01s86
PRESIDENT
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-?A-36 (9/76) S t a t e  o f New York - Department of Taxation and Finance

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS5..\.

Requested by Iax
Room 1O7 - Bldg. #9
Stale Campus
Afbany, New York 1D227

Room 1O7 - BldS.'#9. ",,.
State Campus
f*fbrny, ltew Yorfi 12227

Date of Request

?/t?b/
Please f ind most recent address of t ,axpayer descr ibed beLow; return to person named above.

cial  Securi ty Number Date  o f  Pet i t ion

Resu l ts  o f  search  by  F i les

L -&"r^o:.e,*4 A/rZ 12
A*,///,e 7"% ,,oo,

Sect ion Date of Search

7/

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ' I  Y O R K  L 2 2 2 7

August 20, f986

121 Lexlngton Restaurant Corp.
2 Gtace Court, Apt. 30
BrookLyn, NY 11201

Gentlemen:

Please take notlce of the DecLsion of th€ State Tax Connissloo eaclosed
herewlth.

You have now exhausted your rlght of revlew at the adnitrlsgratlve level.
Pursuant to gectlon(s) 1138 of the Tax Lawr a proceedlng ln court to revlew an
adverse declsion by the State Tax Conmieslon nay be lnstLtuted oaly uoder
Artl"cle 78 ot the Clvll PractLce Law and Rules, and must be co'nmenced Lo the
Supreue Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of this nottce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordaoce
wl.th thls decLslon uay be addreseed to:

NYS Dept. Taxatlon and Flnance
A,udlt EvaLuatl"on Bureau
Agsesgmeat Revlelr Unlt
Buildtng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very cruly yorrrs,

STATE TAX COMMISSION

cc: Taxing Bureaure Repreeentative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon

o f

121 LEXINGTON RESTAURANT CORP.

for Revision of a Determinatlon or for
of Sales and Use Taxes under ArticLee
of the Tax Law for the Period December
through l(ay 31, 1983.

DECISION

In the Matter of the Petitlon

o f

AYKUT (AIKIA JOHN) GORKEY,
OFFICER OF 121 LEXINGTON RESTAUMNT CORP.

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Period Decenber I, L979
through May 31, 1983.

Petitloners, L2l Lexlngton Restaurant Corp. and Aykut (alkla John) Gorkey'

offlcer of L2L Lexington Restaurant Corp., 2 Grace Court' Apt. 30, Brooklyne

New York 11201, each flled a petltlon for revision of a deternlnatlon or for

refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for the

period December 1, 1979 through May 31, 1983 (Fl le Nos, 48753 and' 48754).

A consolidated hearlng was heLd before Frank A. Landers, Hearlng Officer,

at the offices of the State Tax Comlssion, Two t'lorld Trade Center, New York'

New York, on May 1, 1986 at 9:15 A.M. Pet l t loners aPPeared by Aykut Gorkey

p.g, se. The Audlt DlvisLon appeared by John P. Dugan, Eeq. (Mark F. Volk' Esq.r

o f  counse l ) .

Refund
28 and 29
1, r979



I. Whether the State

tlvely agalnst Petltlonere

Corp.

II. Whether the Audit

taxes due from petitioner

lssue.

-2-

ISSUES

Tax Conmlsslon haa Jurtsdl"ctl"on to Proceed admlnLetra-

for unpald sales taxes of LZL Lexlngton Reataurant

Dlvlslon properLy deternlned the addltlonal salee

121 Lexlngton Restaurant Corp. for the perlod at

FINDINGS OF FACT

1. Durlng the perlod at lssue, pecltioner 121 Lextngton Restaurant Corp.

(rrthe corporatLon") flled eLeven New York State and loca1 salee and uge tax

retuf,ns refLectl.ng taxes due, but enclosed no remlttance therewlth. The

returns sholred taxea due ln the folLowl.ng amouots:

Period Ended Tax

5 l3 t l80
8/31180

r r  /30/80
2128 l8L
5 l3L l8L
8 l3L l8 r

I  1 /30 /81
2128182
s l3L  182
8 l3L  /82

rL  I  30  /82

Total Tax Due

$  2 ,OLz .72
L ,569 .68
I  , 569  .84
L  ,474 .80
L ,902 .16
L ,636 .64
I  , 849 .  16
1 ,381 .71
I  ,  185 .03

982.99
L ,369 .42

$  16  ,934  .  15

The corporatlonrs return for the perlod ended Febtuaty 29r 1980 was accompanied

by a check ln the amount of the taxes shonn due. The corporatloa dld not flle

a return for the perlods ended February 28, 1983 and Ltay 31, 1983.

2. On Septenbet L4, 1983, the Audtt Dl"vlsion lssued a Notice and Demand

for Paynent of SaLes and Use Taxes Due agalnst the corporation aad Petl.tlooer

John Gorkelr ae an offlcer of the corporatlon, for the perlod December 1, 1979
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penalty and lnterest due 1o the anountthrough May 31, 1983r aasert lng taxes,

o f  $67,672.30  schedu led  as  fo l lows:

Perlod Ended Tax Due

2l2e 180
s  l 3L l80
8 l3L /80

rL/30180
2 /28181
5 /31 /81
8 l3L /81

LL l30 /81
2/28182
s l3L 182
8 l3L l82

LL l30 l82
2/28/83
5  /31 /83

$ r ,727  .L2
3 ,  600 .0o
3 ,600 .00
3 ,600 .00
3,600 ,0o
3, 600. 00
3 ,600 .00
3 ,7  12 .5L
3 ,382  . 50
3 r2L7 .50
3 ,2L7  .5L
3 ,2L7 .5L
3 ,2L7 .50

Penalty Due

$  431 .78
900 .00
900 .00
900 .00
900 .00
900 .00
900.00
928 .13
744 .Ls
611  .  33
5  14 .  80
4L8.28
32L .7  5
254.rOw

Interest Due

$  771 .18
L ,498 .O4
I  , 388  .67
L,280.47
r ,L73 .45
L ,064 .04

946.94
846.37
654.76
5L2.82
402.85
294.05
189 .13
103 .06

$ffi83

The notlces contained the following statement:

IITHE TAX ASSESSED TIEREIN TTAS BEEN ESTIMATED A}ID/oR DETERMINED TO BE
DUE IN ACCORDANCE WITII THE PROVISIONS OF SECTION 1138 OF THE TAX LAI{
AND MAY BE CHALLENGED THROUGH THE HEARINGS PROCESS BY THE FILING OF A
PETITION WITIIIN 90 DAYS.''

3. The aesessments represent addltlonal taxes ln the amount of

I
$29,575.50' found due by the Audlt  Dlvls lon as the result  of  an audlt  of  the

corporatlonfe books and records, unpaid saleg Eax tn the amount of $161934.15

(see Findlng of Fact "1") and bulk sales tax deternined to be due of $412.50,

for a total  of  $46,922.L5. Each of the pet l t loners t lnely f t led a Pet l t lon to

revlew the notlceg.

4. Durlng the perl"od at lssuer the corporatlon operated a restaurant

dolng bustness as the Bosphorous East Reetaurant, at LZl Lexlngton Avenue in New

The assessment of additlonal taxes shoul-dr properll, have been Lseued by a
Notlce of DeternlnatLon and Demand for Paynent of Sales and Use Taxes Due
rather than a Notl.ce and Demand; however, the statement on the notlce
meets al l  the not lce requtrenents of sectLon 1138(a) (1) of  the Tax Law.
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York Clty, epeclaltzlllg ln Turklsh food. Aykut Gorkeyr also knoltn ae John

Gorkey, nas the presldent of the eorporatlon. In the sprlng of 1983, Mr. Gorkey

proposed to sell the corporatloats buslnees aasets to Recept Yuksel. On or

about June 10, 1983, Mr. Yukeel subnltted to the Audlt Dlvlelon a Notlfl"cacLon

of Sale, Transfer or Aeslgnnent ln Bulk which l"ndlcated a "scheduled date of

sale" of l lay 19, 1983 and a total  sales pr lce of $45,000.00, $5'000.00 of which

was for furnlture and ftxtures. Subeequentlyr however, Mr. YukgeL learned of

Mr. Gorkeyta poor financial eondltion and the sale was never consumated.

Mr. Gorkey cont,l.nued to operate the reetaurant through August 1983 when he was

evleted by the landlord.

5. In or about December L982, the Audlt Dlvlslon attenpted to perforn an

audlt of the corporatlonts books and records. The only records nade avallable

by petltloners were coples of sales tex returns, a casb receLpts and cash

dlsbursemente Journal for part of the audlt perlod, and some gu€at checke. The

audltor requested, but nas never provlded wlth, the cash receipta and cagh

disbursements Journal for the entlre audlt perlod, cancelled checke' Federal

tax returns and guest checks for the eotl"re audLt perlod.

6. In vlew of the appareot lnadequacy and/or unavatlablltty of the

corporatlonts books and records, the Audlt Dl.vlsion resorted to the use of

external indlceg, l.e. the audLtorts observatlon of the busloese preml"eee aod

lte experlence ln audltlng s1nl.Lar bueLnesg€sr to compute the corporatlonrg

gaLes tax llablllty. The Audlt Dl"vlsl.on estl"nated that the corporatlon should

have been reporting saleg of $45,000.00 for each three-month ealee tax quarter

for the perlod December 1, 1979 through Decenber 31, 19811 and $391000.00 per

quarter for the perlod January 1, 1982 through !tray 31, 1983 during whlch the

corporatlon lost lts llquor License. The Audlt Divlslon computed audited
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taxable sales of $5961000.00 which, when reduced by taxable sales reported of

$232'524.00, resulted ln addltLonal taxable sales of $363,476.00 and addlt ional

gales tax due thereon ot $29,575.50. The Audlt Divlslon alao conputed a bulk

sal-es tax of $4L2.50 on the $5,000.00 sales prlce of furnlture and f lxturee ae

lndlcated ln the Notlflcatlon of SaLe, Tranefer or Asslgnnent in BuLk (g

Ftndlag of Fact t '4").

7. At the heartng, Mr. Gorkey did not conteet the computation of the

taxes at tssue, but rather expreesed hls lnablllty to pay.

CONCTUSIONS OF LAI'I

A. That where tinely and correct sates tax returns are submltted' J-acklog

only the remlttance of tax shown as due thereon, thls Comleeion ls not empowered

to adninlstratlveLy deteruLne the ltablllty of persons requlred to collect tax.

Parsons v. State Tax Coumlgslon, 34 NY2d 190. Notwlthstandlng the enactmeot

of Tax Law sect lon l71r paragraph tnenty-f l ret  (L.  1979, Ch. 7L4, eff .  January 1,

1980), the Tax Law does not confer adninlstratlve Jurlsdlctton on the Tax

ComLsslon to recover unpatd taxes where correct returns have been flled.

IIa[ v. New York State Tax Commisstonr 108 AD2d 488. NotwLthetanding petl-

tlonets| request for a hearing and redeternLnatl.on of the Lssue of theLr

ttebtltty wl,thout objection to the forum, Jurl"sdtctlon may not be conferred

when none exLstg.

B. That wlth respect to that part of the aesessment ln the amount of

$16'934.15 represent,l"ng unpal"d salee taxes where returns were ftLed lacklng the

remlttance of tax shown ag due, thls Conmlsslon does not have the authorlty to

adnl.nlstratlvely deternine petitloners' llabtllty. Wlth respect to that part

of the asaesameot representlng addl"tlonaL taxes due, the Tax Conrnisslon le



-6-

authorlzed under sectlon 1138(a) of the Tax Law to adninistratlvely deternlne

the tax l iabl l l ty.

C. That ln Light of petitionersf lnabLllty to produce complete and

adequate books and records, the Audlt Dlvislon was justlfled ln enploylng

external indlces, in thie lnstance the Audlt Divl.slonrs experience and the

audltorts observatl-ons, to determl-ne petltlonersr eales tax ll.abillty. Tax Law

S 5 1 1 3 5  a n d  1 1 3 8 .

D. That under the clrcunstancee hereln, the audit nethod selected wae

reasonabl-e. When a taxpayerts recordkeepLng ls faulty' exactness ls not

requlred of the examinerrs audlt ( r 61

ADzd 2231 228). Petitloners faLl-ed to sustain the burden of showlng that

the method of audlt or the amount of tax assessed lilas erroneous.

E. That the business assets of L2L Lexlngton Restaurant Corp. were never

so1-d; therefore, the bulk sal-es tax of $412.50 ls hereby cancel led.

F. That the petltlons of 121 Lexlngton Restaurant Corp. and Aykut (alkla

John) Gorkey are granted to the extent lndlcated ln Concluslons of Law rrBrt and

rrEtt and that, except aa so granted, are otherwlse denled.

DATED: Al-banyr New York STATE TAX COMMISSION

AU0 2 0 rgffi


