
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

176 PLandome Ave. Restaurant, Inc. AFFIDAVIT OF }fAILING

for Redeternlnatlon of a Deflclency or Revl"slon
of a Det,erml.natlon or Refund of Sales & Use Tax
under ArtlcLe(s) 28 e 29 of the Tax Law
for  the  Per l "od  3 lL /79  -  513L182.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Ilagelund, belng duly sworn, deposes and says that
he/ehe Ls an enpLoyee of the State Tax Conmlsglon, thac he/she le over 18 y€ara
of age, and that on the 27th day of March, 1986, he/ehe served the wlthln
notlce of declsLon by certifled nall upon 176 Plandome Ave. Restaurant, Inc.
the petittoner ln the withl"n proceedlog, by encloelng a true copy thereof ln a
securely sealed postpaLd lrrapper addreeeed as follows:

176 Plandome Ave. Restaurant, Inc.
176 Plandome Ave.
Manhaseet,  NY 11030

and by deposltlng same enclosed
post offlce under the excLueLve
Servlce wlthln the State of New

That deponent further eays
hereln and that the address set
of the peclt ioner.

ln a poetpaLd properly addreeeed wrapper ia a
care and custody of the United Statee PoetaL
York.

that the gaid addreasee ls the petltloner
forth on eald ltrapper le the Last knoltn addrcae

Sworn to before ne thls
27th day of March, 1986.

to ter



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

176 Plandome Ave. Restaurant, Inc. AFtr'IDAVIT OF MAILING

for Redeterninatlon of a Deflclency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 lL l79  -  513L182.

Scate of New York :
s s .  :

County of Albany :

Davld Parchuck/Connl-e llagelund, belng dul.y eworn, depoees and eays that
he/ehe ls an employee of the State Tax CommlsgLon, that he/ehe ls over 18 years
of age, and that on the 27th d,ay of March, 1986, he served the lrlthlo notlce of
decLsl"on by certifled nall upoo Eduund R. Shenkman, the representatlve of the
petltl.oner in the wlthLn proceedtng, by enclosing a true copy thereof ln a
securely eealed postpaLd lrrapper addressed as follows:

Ednuod R. Shenknan
3 OdeLL Court
Syosset '  NY 11791

and by deposttl"ng same encloeed tn a postpaid properl-y addressed wrapper to a
post offlce under the excluslve care and cuetody of the UnLted Statee Poetal
Servlce wlthln the State of New yoik.

That deponent further says that the eald addressee ls the representatlve
of the petltl"oner hereLn and that the addrese set forth on sald lrrapper ls the
Iast known address of the repreoentattve of the petltl"oner.

Sworn to before ne thls

Lzed, to adnlnLsterAut
to Tax Law sec



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I . I  Y O R K  L 2 2 2 7

March 27,  1986

176 Plandome Ave. Restaurant, Inc.
176 Plandome Ave.
Manhasset,  NY 11030

Geatlemen:

Please take notice of the deciston of the State Tax Connnisel"on eneloeed
herewlth.

You have now exhaueted your right of revlew at the adniolstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, I proceedlng in court to revlew ao
adverse decLsion by the State Tax Conmiselon nay be lnstltuted only under
Artlcle 78 of the Clvl1 Practlce Law and Rules, and muet be comeoced in the
Supreme Court of the State of New York, Albany County, wtrthlo 4 mnthe from the
daee of this not lce.

Inqulrlee concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatton and Fl"nance
Law Bureau - Lltlgatlon Unlt
Buil-dlng #9, State Canpus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly youra'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representattve

Petl"tloner I s Representative :
Ednund R. Shenkman
3 0de11 Court
Syosset ,  NY 11791



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

176 PTANDOME AVE. RESTAURANT, INC.

for Revl-sion of a DeternLnation or for Refund
of Sales and Use Taxes under Articles 28 ar.d 29
of the Tax Law for the Perlod March 1, L979
through May 31, L982.

DECISION

Peti t ioner,  176 Plandome Ave. Rest,aurantr Inc.r  176 Plandome Avenue,

Manhasset,  New York 11030, f l led a pet i t lon for revislon of a determinat ion or

for refund of sales and use taxes under Art,icles 28 and 29 of the Tax Law for

the perlod March 1, 1979 through May 3I,  1982 (Fl1e No. 42LI7).

A hearlng was held before Arthur Johnson, Hearing Offlcer' at the offices

of the State Tax Comrnisslon, Two World Trade Center, New York, New York' on

September 12, 1985 at 1:15 P.M. Pet l t , ioner appeared by Ednund Shenknan, CPA,

The Audit  Divls lon appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.,  of

counsel)  .

ISSUE

Whether the audit procedures used by the Audit Divislon ln an examlnatlon

of petitionerts books and records were proper and whether the additionaL

taxable sales determined as a result thereof rtere correct.

FINDINGS OF FACT

l .

AS

Peti t ioner,  176 Plandome Ave. Restaurant,  Ine.,

the Vlllage Coffee Shop located at 176 Plandome

operated a luncheonette

Road, l"lanhaeeet' Newknown

York.
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2, On Decembet 7, L982, as the result  of  an audlt ,  the Audtt  Dlvis lon

lssued a Notlce of DetermtnatLon and Demand for Payuent of Sales and Use Taxes

Due agalnst petitioner covering the perlod March 1, 1979 through I"Lay 31, L982

for  taxes  due o f  $L7,372.08 ,  p lus  in te res t  o f  $31584.08 ,  fo r  a  to ta l  o f  $20 '956.L6 .

On the same date, a notice ln the same amount was l"ssued to Patrlcla Lucatorto'

l"ndivldually, as offlcer of the corporation.

3. Patr lc ia Lucatorto, on behaLf of pet l t loner,  executed a consent

extendLng the period of llnltation for assessment of sales and use taxes for

the period March 1, 1979 through Februaty 28, 1980 to June 20, 1983.

4. On audit, the Audlt Divlsl,on reconclled the cash receipte JournaL wlth

the federal lncome tax return for the fiscal year ended April 30' 1980. Thie

disclosed a discrepancy of $26,54I.00 whlch was attr lbutable to wages paid ln

cash and not recorded in the cash recel.pts Journal. This amount also was not

reported on the sales tax returns flled. Thls discrepancy did not occur ln the

flscal year ended Aprll 30, 1981. Pet,l-ttoner dld not retaln cash reglster tapes

or guest checks. These documents were destroyed after they were recorded in the

records. In the absence of any veriflable record of receipts, the Audtt Dlvlsl"on

determlned petitlonerfs saLes by narklng up purchases as follows:

Category

Cof fee
Soda
Ple and lce cream
Other food

Cost

$  2 ,533 .22
L  , 997  . 7  5
1  ,088  .80

23,837 .94

Markup

2002
7007"
2002
L507.

$  7  , 599 .66
15 ,982  . 00
3 ,266 .40

$ 8 6  , 4 4 2  . 9  1

The above purchases were for the period July 1, 1981 and November 30, 1981.

The markup percentages were based on audlts of sl-nllar buslnesses in the

Ml"neola area. The est imated sales of $86,442.91 were 44.97 percent greater

than reported sales for the sane Perlod. ThLs percentage was applled to



-3-

taxable sales of $331,767.00 per booke for the perlod March 1, 1979 through

November 30, 1981 plus $301840.00 ln unrecorded sales (wages pald ln cash,

lncludlng $4,299.00 ln hrages for March and April, 1979) to arrtve at addltl.onaL

taxable sales of $193,7L7.00. The audlt  was updated to lnclude the perlod

December 1, 1981 through May 31, 1982 whlch increased the additlonal taxable

sa les  to  $245,57 I ,00  w i th  tax  due thereon o f  $17,372.08 .

5. Petittoner computed lts onm markup percent,ages as followe: coffee -

277"; soda - 3437; ple - 707; Lce cream - LL6Z and food - 992. The costs lrere

obtalned from purchase invoices for the varlous components of a product, 1.e.

coffee, sugar, nilk, container and lld. The selling prtces were taken from two

menus that were used during 1980 and 1981. The markups lncluded a factor of 10

percent for waste and employee conaumptlon. The appllcatlon of the foregolng

markup percentages to the same purchases used by the Audlt DlvlsLon deternined

taxable sales of $0tr921.00 whl-ch \rere eomparable to those reported on petltlonerrs

sales tax returns.

6. Petltloner submltted a publication entitled "Cogt of Dolng Buslness

Ratios Corporations", publ-lshed by Dun and Bradstreet ln 1980. Thls publl"catlon

showed that ln the category of "eating & drlnklng places", the ratlo of sales to

cost of goods sold was 2.2 to 1 which le subgtantlally the same as the ratlo

ref lected ln pet l t lonerts books and records.

7. The purcha8es to whtch the markup percentages \rere applled d1d not

lncLude paper products. These purchases were recorded separately under expenaea.

Therefore, petltloner erroneousLy lncluded paper products as a coat eLement ln

lts narkup computatlons, Moreover, petltloner offered no evl"dence to establlsh

the allowance it claimed for waste and enpLoyee consumptlon. Petitloner also

lncorrectly conputed the cost per pound for coffee. The actual cost per pound

was $2 .80  ra ther  than $3 .20 .
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Pet l t ionerrs markup percentages wlth the

fol lows: coffee -  I32%; soda - 44673 pte

I3L7".

In addit lon to pet i t ionerfs disagreement

the Audit Division, l"t took exception to

above cost factors excluded

- 872; lce cream - L497" and.

wlth the estimated markups

the use of a test per l .od

ate

food

9 .

used by

aud i t .

CONCLUSIONS OF LAT'I

A. That sectlon 1138(a) of the Tax Law provtdes that I' if a return when

ftled ls incorrect or lnsufficient, the amount of tax due shall be deternlned

by the tax commisslon from such informatlon as may be avai lablet 'and authorizes,

where necessary, an estinate of tax due "on the basl"s of external- indicestt.

B. That sect ion 1f35(a) of the Tax Law provides that every person requl-red

to collect tax shall keep records of every sale and all amounts pald, charged

or due thereon and of the tax payable thereon. Such records sha1l lnclude a

true copy of each sales sl ip,  involce, recelpt or statement.

C. That petltloner did not have cash register tapes or any other record

that would serve as a ver i f iable record of taxable sales. Because of pet i t lonerts

inadequate record keepingr the Audit Divlslonts use of a test perlod and markup

percentage audlt  as a basls for determinl-ng pet i t ioner 's l iabl l i ty was ProPer

in accordance with sect ion 1138(a) of the Tax Law (Matter of Urban Liquors'  Inc.

v .  S ta te  Tax  Commiss lon ,  90  A.D.2d,  576) .

D. That the Audit Dlvlsion reasonably calculated petltionerrs tax Ilabtllty

by uslng markup percentages based on office experLence with sLnilar buslnesses.

Petitioner, therefore, had the burden of showlng that the amount of tax asseseed

\ilas erroneous (l.tatter of Urban Ll-quors, Inc., W.). Petltloner establtshed

that the estl.mated markup percentages should be revlsed as set forth ln Flnding
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of Fact ' r8rr  and, accordingly,  the addit ional taxable sales are adjusted as

fol lows for the test per iod:

Cost Sales

The revlsed nargln of error reduces the addltlonal taxable sales

perlod to $148r963.20 ( lncludlng unreported cash wages).

$  5 ,877 .07
L0,907 .7 4
2 ,L77 .60

55,065.54
$74,028 .05

59,629.00
L .24

for the audit

E. That the petltlon of. L76 Plandone Ave. Restaurant, Inc. ls granted to

the extent indlcated in Concluslon of Law "D"; the Audit Divlslon is hereby

directed to nodlfy the Notlce of Determlnatlon and Demand for Paynent of Sales

and Use Taxes Due issued December 7, L982; and that, except as so granted' the

pet i t ion is ln al l  other respects denied.

DATED: Albany, New York STATE TA)( COMMISSION

t*AR ;i ? i$86
PRESIDENT

The lndlvldual markups on ple and ice cream nere averaged sl-nce purchases
of such ltens were comblned.

Category

Cof fee
Soda
Pie & ice cream
Other food

$  2 ,533  . 22
L  , 997  . 7  5
I  , 0gg  . 90

23,837 .94

Markup Percentage
Plus  Cost  (1002)

2327"
5467" 1
2007"-
23L7"

Reported taxable sales
Margln of error
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