
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

OLD COITNTRY TOYOTA CORP. : DECISION

for Revision of a Determination or for Refund :
of Sales and Use Taxes under ArtLcl-es 28 and
29 of the Tax Law for the Perlod March 1, 1980 :
through November 30, 1980.

Petitioner, Ol-d Country Toyota Corp. , 34O West Old Country Road, HLcksvllle,

New York 11801, filed a petition for revl.sion of a determlnatl.on or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

March L, 1980 through Novenber 30, 1980 (Fi le No. 41030).

A hearlng was hel-d before Frank A. Landers, Ilearing Offlcer, at the officee

of the State Tax ComLssion, Two World Trade Center, New York, New Yorkr on

February  3 ,  1986 a t  1 :45  P.M. ,  w l . rh  a l l  b r le fs  to  be  f lLed  by  March  14 ,  1986.

Pet l t loner appeared by Isaac SternheLm & Co. ( Isaac Sternhelm, C.P.A.) The Audlt

Divis lon appeared by John P. Dugan, Esq. (Angel-o A. Scopel l l to,  Esg.,  of  counsel) .

ISSUE

Whether petitioner should be granted a refund of penalties and lnterest ln

excess of the mLnimum statutory rate which were lnposed for the late paynent of

sales tax.

FINDINGS OF FACT

1. Petltioner, Ol-d Country Toyota Corp., engaged Ln the sale and serviclng

of new and used automobiLes, filed sales and use tax returns for the perlod

March 1, 1980 through November 30, 1980, without renl t t lng $252,985.88 due for
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sal .d perlods. On Aprl l  22, 1981, the pet l t loner,  by slgnature of i ts presldent,

John S. Bucalo' executed a ttPayment Agreementrr whereby lt consented to pay the

above l Iabl l l ry at rhe rate of $4,000.00 per week, togerher wlth addlt lonal

penalty and lnterest as prov{ded by the Tax Law. The paynents began on May 1,

1981 and continued uatll February 23, L982, at whlch tlne the peticloner

subnl"tted a check Ln the amount of, $L22,652.85 to pay the unpaLd balance 1o

fuLL lncluding the unpal.d tax of $S0,166.55 and penal.ty and lnterest ln the

a m o u n t  o f  $ 7 2 , 4 8 6 . 3 0 .

2. On March 16, L982, the perirloner filed wlth the Audlt Divleion an

Appllcatlon for Credlt or Refund of State and Local Sales or Uae Tax whereby lt

requested a refund of the $72'486.30 penalty and tnterest paynent.  On Aprl l  26,

1983, the Audit  Dlvis lon denied pet l t lonerrs claim ln ful l .  Pet i t loner tLnely

fll-ed an applicatlon for a hearing to revlew sald denial.

3. By letter dated February 25, 1982, Mr. Bucalo explaLned the predl.canent

which led to petltioner uslng its sales tax col-l-ection as workLng capltal.

Accordlng to Mr. Bucalo' havLng had a good relatlonshtp wlth Chaee Manhattao

Bank (rrchase") for 30 yearsr he appl led for and recelved a $3501000 s.B.A.

guaranteed loan to purchase thls dealership (Old Country Toyot,a Corp.) on

March 17' L977. He contlnued to have a good relatlonshlp wlth Chase and both

prospered ln that relatlonshlp, as he acceeded to tts demands to gLve Chaee all

of petitlonerts bank accounts, floor plan account and retall lnstallnent paper.

Unfortunately' however' a hlgh Chase offlclal named Mr. Hummer one day decided

to cut back and' fl.nally' co terminate pecltionerrs fLoor plan, wlthout any

aPParent reason. IIe later put another Chase employee by the na,me of Mra. Fox

into the Job of wlplng out pet l t ionerrs f loor plan account.  Chase, ln effect,

seLzed Petitlonerfs bank account, returnlng all checks it wrote unpaLd and
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uslng the balance only to pay off floor planned cars. Petltloner nas forced to

open an account at another bank. Mrs. Fox threatened to selze all of petltlonerts

fLoor planned cars unlees petitioner turned over all- certlficates of orlgln and

tltles to all the hew and used cars nhlch it owned outrlght ae lrell as those

owned by Mr. Bucalo and at hls Flenlngton Toyota dealershLp l"n Flentugtoa' New

Jersey. Pet i t ioner could only get those C.O.ts or t i t les when l t  r fpal .d offr l

the cars, as l t  sold then, whether they were on f loor plan or oot,  to reduce,

and, f lnal ly,  to el ln lnate the ent ire f loor plan balance. In effect,  Chase

seized the entire workl"ng capltal of petltloner and Mr. Bucalors FlemLngton

dealershipr endangerlng both dealershlps, thelr employeee and fanLlieg, thel.r

franchlses, and the Bucalo fanl.Ly. RegretfuLly, petLtiooer wae forced lnto

uslng l"ts sales tax collectlons as working capltal to keep it operating as a

constructLve, vlable, prof l table buslness.

CONCLUSIONS OF LAW

A. That sect lon 1145(a)(1)(1) of the Tax Law provldes for the Lnposlt lon

of penalty and lnterest for fallure to flle a return or to pay over any tax

when due. subparagraph ( l f i )  of  sect ion 1145tal( i )  provldes for the remleslon

of penalty and that portlon of lnt,erest that exceeds the ulnLmum statutory rate

if the Tax Cornmisslon determLnes that the fall-ure or delay was due to reasonabLe

cause and not due to wlllful negleet.

B. That reasonable cause, which Ls def ined ln 20 NYCRR 536.1(b),  does oot

lnclude flnanclal lnabllity or the need to use the taxes collected for other

presslng obl lgat lons.

C. That petltioner collected sales taxes as t,rustee for and on account of

the State of New York and fatled to pay over the same to the State Tax ConmlssLon

as requ i red .  Tax  Law $$1132 and 1137.



D.

denl-al

DATED:

That the pet i t lon of

lssued AprLl  26, 1983

Albany, New York

-4-

01d Country Toyota Corp. l"s denled and the refund

is sustat-ned.

STATE TAX COMMISSION

PRESIDENT
JUN 3 0 1980
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Ol leg Charters, Iac. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficlency or Revlsion :
of a Deternlnatloo or Refund of Sales and Uee Tax
under Artlcle(s) 28 & 29 of, the Tax Law :
fo r  the  Per lod  L I /30 /79 ,

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposee aod eaye that
he/she Ls an empl-oyee of the State Tax Co'nlgglon, that he/she Ls over 18 years
of age, and that on the 26th day of Septenber, 1986, he/she served the wlthln
notlce of Declslon by certifled nail- upon Olleg Chartere, Inc. the petitloner
ln the wlthln proceedlng, by enclosing a true copy thereof ln e securely sealed
postpald nrapper addressed as foLLona:

Ol l .eg Charters, Inc.
c/o Donl.nlck Gallo
L44 Cedar Street
Val ley Strean, NY 11580

and by deposltlng same encloged
post offlce under the excluslve
Service withln the State of New

That deponent further says
hereln and that the address set
of the petLt loner.

Sworn to before me thls
26th day of September, 1986.

thor lzed

ln a postpaid properly addressed wrapper ln a
care and custody of the Unlted Staces Postal
York.

that the said addressee ls the petitLoner
forth on sal"d wrapper l"s the lest knowo addreee

pursuant to Tax Law sectioa 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the
o f

011eg Charters '

Pet i t lon

Inc . AFFIDAVIT OF MAILING

for Redetermlnatlon of a Defl"clency or Revlsion :
of a Deternlnatlon or Refund of Sales snd [fsE Tax
under Arclcle(s) 28 & 29 of the Tax Law :
fo r  the  Per lod  L I l30 l79 .

State of New York :
a s .  :

County of Albaay :

Davtd Parchuck/Jaoet, 1"1. Snay, betng duly sworn, deposes and says that
he/she is an euployee of the State Tax Comml-sslon, that he/she ls over 18 years
of age, and that on the 26th day of September, 1986, he served the wlthLn
notlce of Declslon by certlfled mall upon Robert Becht, the represeotatlve of
the petitloner ln the wlthln proceeding, bI enclosing a true copy thereof ln a
securely sealed postpald wrapper addreesed as follows:

Robert Becht
24 North Park Terrace
Congers, NY 10920

and by deposlting same enclosed in a postpald ptoperl-y addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted Statee Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltioaer herel"n and that the addreas set forth on sald nrapper ls the
last knonn address of the representative of the petltlooer.

sworn to before ne thls
26th day of September, 1986.

pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I { I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber 26, f986

Olleg Charters, Inc.
c/o Donlnlck Gallo
144 Cedar Street
Val.ley Stream, NY 11580

Gentlemen:

Please take notlce of the Declslon of the State Tax Comlssion enclosed
herewl"th.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse declsion by the State Tax CornmlesLon nay be Lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and RuLesr and must be cornmenced ln the
Supreme Court of the State of New York, Albany County, wl.thln 4 nonths fron the
date of thls not lce.

Inqulrles concerntng the computation of tax due or refund allowed la accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Ftnance
Audtt Evaluation Bureau
Assesgment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul-y yours,

STATE TAX COMMISSION

cc: Taxl"ng Bureaurs Representative

Petltloner I e Representatlve:
Robert Becht
24 North Park Terrace
Congers, NY 10920



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

OLLAG CHARTERS, INC.

for Revlsion of a DeternLnation or for Refund
of Sales and Use Taxes under ArtLcles 28 and
29 of the Tax Law for the Period Ended
November 30, L979.

DECISION

Peti t ioner,  Ol lag Charters, Inc.,  c lo Domlnlck Gal lo,  144 Cedar Streetr

Val-Ley Stream, New York 11580, flled a petltion for revislon of a determlnation

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period ended November 30, 1979 (Fl le No. 42508).

On Aprl l  17, 1986, pet l t ioner,  bY l ts representat lve, Robert  Becht,  Esq.,

walved a hearlng before the State Tax Conrnisslon and requested the Connnlsslon

to render its declsion, based on the existtng flle plus addltional documentary

evldence and brlefs to be subnitted by May 19, 1986. After due conslderatlon'

the State Tax Courmission renders the following declsion.

ISSUE

Whether tax due on a

1978 was properl-y lncl-uded

of Sales and Use Taxes Due

purchase of a boat occurrLng on or about

on a Notlce of Determlnatlon and Denand

for the period ended November 30, L979.

August 4,

for Paynent
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FINDINGS OF FACT

l .  Pet l t ioner,  Ol lag Charters, Inc.1, rr"  incorporated ln the State of

Del-aware prlor to the purchase of the vessel, Sal-l-ey G. III. DomLnlck GalLo

was presLdent of Ol1ag Charters, Inc. Pet i t lonerts business address l -s ln care

of Mr. Gal-Lo, I44 Cedar Street, Valley Stream, New York. There ls no evLdence

that petitionerrs incorporatlon was for any other purpose than to purchase the

vessel,  Sal ley G. I I I .  The subsequent saLe of the SalLev G. I I I  aPParentLy

resulted in the termlnatlon of the petltloner corporatlon.

2. The vessel, !3]fg_.1Q:-f$, a L978 42-foot Sedan/Crulser, HuLl- Number

42-L27, was purchased from Anchorage Boat Sales, Inc., Llndenhurst, New York,

as conslgnee of Post Marlna Co., Inc., May Landingr New Jersey on or about

August  4 ,  1978.

3. No sales tax was pald and no sales tax return was flled on the purchase

of the Sal- ley G. I I I .

4.  In October 1981, the Audlt  DivLslon observed pet l t ionerfs boat in a

New York narina. On November 29, L982, the Audlt Divislon issued a Notice of

Determinatl.on and Demand for Paynent of Sal-es and Use Taxes Due against petltloner

for the perlod ended November 30, 1979 in the amount of $7,350.00, pl-us lnterest

o f  $ 2 , 7 5 9 . 0 0  a n d  p e n a l - t y  o f  $ 1 , 8 3 7 . 0 0 ,  f o r  a  t o t a l  o f  $ 1 1 ' 9 4 6 . 0 0 .

5. Petitloner did not present any evidence that the purchase of the

Sal-l-ey G. III took pJ-ace outsLde of New York. Informatlon ln the record

indicates that petitloner took possession of the Salley G. III at Lindenhurst'

New York. The vessel was then moored ln Freeport, New York untLL the sprlng of

The Notice of Determlnatlon and Demand for Payment
Due, dated Novenber 29, L982, lncorrectly referred
Charters, Inc.

of Sales and Use Taxee
to petltloner as 011eg
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L979, when it was brought to Florida. The vessel returned to Montauk' New York

in 1980 and remalned there untll petitioner sol-d lt.

6. PetLtloner contends that the sales tax was remltted by the selLer,

Anchorage Boat Sales, Inc. Petitloner, however, falled to lntroduce any

evldence lndlcatlng that lt had pald the sales tax or that the seller had

remltted any tax on the sale to the Department of Taxatlon and Flnance.

CONCLUSIONS OF LAW

A. That petitioner purchased tanglble personal property' namely a boat,

subject to the sal-es tax luposed by sectlon 1I05(a) of the Tax Law, on or about

August 4, L978.

B. That petttioner falled to sustain its burden of proof that the purchase

of the Salley G. III took place outslde New York (see Findlngs of Fact r'2" and

rr5rr) .  Thereforer the transactLon was subject to the tax lmposed under sect lon

f105(a) of the Tax Law.

C. That inasmuch as the purchase of the !i]S_9:Jll occurred on or

about August 4, L978, lt would properly be lncluded in the sales tax reporting

perlod ended August 31, 1978 and not the perlod ended November 30' L979. The

tax due on sald sale was, therefore, improperly lncluded on the notice of

determlnation issued November 29, L982.

D. That sect ion 1147(b) of the Tax Law provldes, Ln part ,  that:

rrNo assessment of addltlonal tax shalL be made after the explratlon
of more than three years fron the date of filtng of a return; provl.ded,
however, that where no return has been fil-ed as provlded by law the
tax may be assessed at any tlme.rl

Petltioner failed to file a sales tax return. Therefore, the Audit DivisLon

may aasess the tax at any time and issue a new notlce of deternlnatlon and

demand coverlng the period June 1 through August 31, L978.
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E. That the pet i t ion of Ol lag Charters,

Determination and Demand for Payment of Sal-es

1982 ls cancel led.

DATED: Al-bany, New York STATE

Inc. ls granted and the Notice of

and Use Taxes Due issued November 29,

TAX COMMISSION

sEP 2 61986
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