
STATE OF NEW YORK

STATE TN( COMMISSION

t te r  o Pet l
o f

for Redeternlnatlon of
of a Determl-natton or
under Art lc le(e) 28 &
for  the  Per iod  L2 lL /79

ATFIDAVIT OF MAILING

Revlsl"on
Uee Tax

belng duly sworn, deposes and saye that
Co'n'nLselonr that helshe is over 18 yeare

, 1986, he/she eerved the ltithin notlce
Country Car Waeh, Inc. '  Vlncent Cacaro'
proceedlng, b)r encloelng a true coPy

postpald properly addressed wrapper ln a
and custody of the UnLced Statee Poatal

the saLd addressee ls the p€tltl.oner
on said nrapper ls the last known address

OId Country Car
Vlncent Cacaro,

Wash, Inc
Pre

a Deflc lency
Refund of
29 of the Tax
-  8131182 .

State of New York :
as .  :

County of Albany z

David Parchuck/ConnLe Hagelund
he/she ie an employee of the State
of ager and that on the 6th day of
of Declelon by cert l f led nal l  upon
Presldent the petltioner Ln the wl
thereof l"n a securely sealed postpa !ilrapper addreesed as follows:

Old Country Car Wash, Inc.
Vlncent Cacaro, President
39 01d Country Rd.
Westbury, NY 11590

and by deposlting same enclosed
post offlce under the exclusive
Servl"ce within the State of New

That deponent further says
heretn and that the address set
of the pet l . t loner.

Sworn to before ue thls
6th day of March, L986.

1n
care
York

that
fort



Old Countty Car Wash' Inc.
Vlncent Cacaro, President
39 Old Country Rd.
Westbury '  NY 11590

Gentlenen:

Please take notice of the Decl-slon
herewlth.

S T A T E O F  N E W  Y O R K
S T A T E X  C O M M I S S I O N

A L B A N Y , NEW Y ORK L2227

6 ,  1986

the State Tax Corrnissl"on enclosed

revlew at the admlnlstratlve level.
Law, a proceedl"ng Ln court to revlew an

lon nay be lnstttuted onlY under
and Rules, and nust be comenced ln the
k, ALbany County, withln 4 uonthE fron the

You have
Pursuant
adverse
Art lc le
Supteme
date of

now exhausted your rlght
to  sec t ion(s )  1138 o f  the

declslon by the State Tax
78 of the Clvl l  Pract lce
Court of the State of New Y
th ls  no t lce .

Inquirles concerning the
wl"th this decision may be

comPutatl o f tax due or refund allowed 1o accordance
addressed

NYS Dept.  T
Law Bureau -
Bul lding #9,
Albany, New Y
Phone #  (518)

Very truly yours,

STATE TAX COMMISSION

ion and Flnance
ttgation Unlt
ate Campus
k L2227
57-2070

cc: Taxlng Bureaurs Representatlve
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STATE OF NEW YORK
j

STATE TN( COMMISSION

In the Matter of the Petitlon
I

of

OLD COUNTRY CAR hIASH, INC.

for Revlsion of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlclfs 28 and, 29
of the Tax Law for the Perl.od Decem{er 1, L979
through August 31, 1982. ,

DBCISION

Petl tLoner,  Old Country Car Wadh, Inc.,39 Ol-d Country Road, I ' lestbury, New

York 11590, ftled a petitlon for rerilston of a detenninatlon or for refund of

saLes and use taxes under ArtlcLes & ana 29 of the Tax Law for the perlod

December l ,  1979 through Auguet 31, ' t982 (f t te No. 42846).

On Septenber 9, 1985, petLt iorf ,  Uy i ts president,  Vl .ncent Cacaro, waived

lts right to a hearlng and requestedl that a declsion be rendered based on the

ent lre record contained ln l ts f l le. i  After due conslderat ion, the State Tax

Conmtssion renders the followlng decl-sLon.

;  ISSUE

Whether penal-ty and lnterest Ln. excess of the statutory minlmum should be

abated .

1. 0n December 31, L982, the It Dlvlsl"on lssued to petttLoner, Old

Country Car l {ash, Inc. ( the "corporaf iont ' ) ,  a Not lce of Determlnat lon and

Demand for Payueot of SaLes and Uee taxes Due for the perl.od December l, lgTg

through August 31, 1992 assesslng a dax of $31,386.15, plus penaLty and lntereet,

as fol lows:
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Perlod Ending

o2/2s/80 - 38b
05 /31 /80  -  480
08 /31 /80  -  l 8 l
rL /30/80 -  281
0212818r  -  38 r
05 l3 t l 9 t  -  481
08/31/8r  -  182
r r /30181  -  282
02128182 -  382
o5l3u82 -  482

Tax Dub

95,349.?.4
2 ,472  .pL
L ,275 .F3
L,287 .94
4 ,  108 .96
3,294.92
2,228.17
4 ,386 .15

786 .  ?0
e41 .18

$1 ,337  .31
618 .0 r
318 .91
321.99

L ,027  . 24
757  .63
445  .7  6
745 .67
I  10 .  04
103 .52
420.50

$6ffi8

$1 ,908 .72
807.29
378 .01
343 .L2
973 .09
680 .45
388 .  23
6  r0 .  96

82.57
66 .83

194.43
$ffi6

Penalty Due Interest Due

08/31 /82  -  183  s ,2s6 . l s
TOTALS $5i;58C15

2. Attached to the notice gras lan explanat,lon of the basls for the above

assessment. The Audlt Divislon cont'uted the tax due by narking up purchases

of gasollne as reported by the corpcirattonts gasoll"ne distributors. The
i

average selling prlce applled to pu{chaaes was computed by comparlng selllng

prices supplied by the corporation do statelrlde average selling prlces. The

average selling prlce, less exempt *o*.", lras then applied to gasoline purchaees

to determine taxable gasol"lne sales., Based on the Divislonfs audltlng experlence,

sales attr lbutable to the sale of m*,or o11, repair  parts,  t i res, batter les and

were added to gasoline sp1es. Appllcable sales tax rates were then

total audited sal-es and cfedit was gl"ven for taxee patd to determine

accessorles

applled to

total  sales taxes due.
a

3. At no tine during the audlclwere the

i
requested, and the prenlses of 01d Cpuntry Car

audltor.
i

4. At a tax conference, the coiporatlon submitted evidence that the gas

statlon and car wash were closed frof August 1981 through December 1981;

furthermore, the Audtt Dl-vlsion conclded that credit should be glven for a

payment of $2,122.02 made for the pe1lod endlng August 31, L982. Fol lowlng the

conference, the corporatlon submttted addlttonal lnfornatton to the Audlt

books and records of the corporatton

Wash were not vlewed by the
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Dlvislon whlch led to further adjustments. As a result, the Audit

reduced the tax due to $19,787.13 p[.us penalty and interest.  The

has agreed to the additlonal tax buF eeeks abatement of penaLtLes

i
Ln excess of the mlninun statutory iate.

Divl"slon

corporatLon

aud interest

5. From February 29, 1980 thrpugh December 23, 1980, the corporatlon ltas

owned entlrely by lts current preslient, Vincent Cacaro. Tax returne for thle
i

perlod were prepared by a prlvate alcounting flrm engaged by Mr. Cacaro for

that purpose. In a letter, these aicountants took responslblllty for any
!

errors ln reportlng uade Ln this neffoa. Durlng the flrst four quarters ln
I

lesue, the corporatlonts accountantf verlfled sal-ee on the baslg of depoal.te

made to the corporatlonrs baok r""oirrr. Ilowever, an accountant falled to make

r
appropriate adjustments for credlt fard sales whLch resulted ln an underreportLng

i

of sales tax due for those Cuartersj

6. On Decenbet 23, 1980, one {rrndred percent of the corporatl"onrs gtock

was purchased by a third party. All books and records malntatned by Mr. Cacarots

accountants lrere turned over to the lpurchasers who flled the corporatlonrg

sales tax returns for the per!.ods D4cenber l, 1980 through Noveuber 30, 1981.

In August of 1981, the bulldlng ln r{htch the car wash operatLons were located

caved ln under the pressure of r.t"{ on lte roof. The danage was unlnsured and

the new owners were flnanclally or,"{t" to make the needed repaire. Ag a

resultr the car wash and gasoline sr{atlon nere closed. The new owners stopped

naklng mortgage payments to Mr. Cac{o, who remalned personal-l-y llable on
x

certaln obllgatlons lncurred by the horporatlon. Consequently, ln Decenber of

1981, Mr. Cacaro repurchased the st+k of the corporatlon. He was unable to

recover any of the corporatlonrs boofcs and records.
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7. Mr. Cacero Baintains that f,e accurately reported sales and use taxea

due for those perlods during whLch ie owned and was in control of the corPoratlon'
i

excludlng those amounts attributabli to errors nade by hls accountant' He

agreed to the tax aeserted becau"" i" was unable to obtal.n any records kept

before hls repurchase of the corporf t lon in December 1981..\

8. During the perlod in whichtUr. Cacaro owned the corporatlon, sales tax

returns were flled tLrnely and salesla"*"" reported were paid ln a tirnely
;

fashlon. Mr. Cacaro ls the onner o{ a second corporation which oPeratea a

restaurant. Fol-lowlng an audlt of fnat corporatlon, the Audlt Dlvl.eloo concluded,
i

on September 18, 1985, that no aaaf{fonal tax was due.
L

coNcllisroNs oF LAI,J

A. That the Tax Comnlssion ma$ remit penaltles and that Portlon of the

interest 1n excess of the statutory Irtt t*or where the taxpayer establlshes that

!
fail-ure to comply wlth the law was due to reasonable cause which may laclude'

l"nter al ia,  destructLon of the taxp4yerts place of business or business records

by fire or other casual.ty or rrany o{her cause for deLlnquency whlch aPpears to

a person of ordlnary prudence and tr{telllgence as a reasonable cause for delay

ln fil lng a return and whlch clearlyf lndicates an absence of gross oegllgence
I

or wl l I ful  intent to dlsobey the taStng statutes.. . r '  (20 NYCRR 536.1).

B. That there hag been oo gro# negllgence or wlllful l-ntent to dlsobey

the Tax Law on Mr. Cacerots part. 
+r 

one of the three years covered by the

i

audlt, the corporatlon nas owned Uy ftnfra partlesr 6rd the unavallablllty of

books and records ls attrlbutaUfe toi thel.r stewardship of the corPoratlon.

Furthermoler at l-east a portlon of wtratever underreporting occurred whlle

I"1r. Cacero owned the corporatlon rras. the fault of hls accountl.ng ffim. It ls

aLso noted that !1r. Cacero is the o*h"t of a second corporation whl,ch, after
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audit, ldas determlned to have kept good records and

On the basis of al l  of  these factorf ,  penalt ies and
,)

amount, preseribed by statute are ablted,

C.  That  taxes  due are  reduced i to  $19,787.13  to
a

of the Audlt  Divls lon (Findlng of Ffct  r f4 'r) .

I
D. That the petition of Old Cfuntry Car l,lash,

1

lndicated ln Concluslons of faw 
|tBrr and rrCrr'

and Deuand for Payrnent of Sales and Use Taxes

nodlfled accordlngly; and tiat except as so

to have patd all taxes due.

l-nterest in excees of that

reflect the detemlnatlon

Inc. is granted to the

that the Notlce of Deternl-

Due lgsued on December 31'

granted, the petltloo ls

extent

nat,10n

1982  t s

in all

DATED:

other respects denled.

Albany, New York STATE TN( COMMISSION

MAR 0 6 1986
PRESIDENT
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