STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit
of

01d Country Car Wash, iInc
Vincent Cacaro, Presidenﬁ

for Redetermination of a Deficiency

or Revision

on

AFFIDAVIT OF MAILING

»
.

of a Determination or Refund of Sal¢gs & Use Tax

under Article(s) 28 & 29 of the Tax
for the Period 12/1/79 - 8/31/82.

Law

State of New York :
8S.:
County of Albany

David Parchuck/Connie Hagelund
he/she is an employee of the State
of age, and that on the 6th day of
of Decision by certified mail upon
President the petitioner in the wit
thereof in a securely sealed postpa

01d Country Car Wash, Inc.
Vincent Cacaro, President
39 01d Country Rd.
Westbury, NY 11590

and by depositing same enclosed in a
post office under the exclusive care
Service within the State of New York

p

That deponent further says that

herein and that the address set fort

of the petitioner.

Sworn to before me this
6th day of March, 1986.

pursuant to Tax“Law section 174

| being duly sworn, deposes and says that

x Commission, that he/she is over 18 years

bhrch, 1986, he/she served the within notice

d Country Car Wash, Inc., Vincent Cacaro,
n proceeding, by enclosing a true copy
wrapper addressed as follows:

postpald properly addressed wrapper in a
and custody of the United States Postal

the said addressee is the petitiomner
on said wrapper is the last known address




STATE

OF NEW YORK

STATE TIAX COMMISSION

ALBANY,

Maj

01ld Country Car Wash, Inc.
Vincent Cacaro, President
39 01d Country Rd.
Westbury, NY 11590

Gentlemen:

Please take notice of the Decision
herewith.

You have now exhausted your right o
Pursuant to section(s) 1138 of the
adverse decision by the State Tax C
Article 78 of the Civil Practice La
Supreme Court of the State of New Y
date of this notice.

Inquiries concerning the computatio
with this decision may be addressed

NYS Dept. Tax
Law Bureau -
Building #9,
Albany, New Y
Phone # (518)

Taxing Bureau's Representative

ce:

NEW YORK 12227

bch 6, 1986

ff the State Tax Commission enclosed

review at the administrative level.

x Law, a proceeding in court to review an
ission may be instituted only under

and Rules, and must be commenced in the

k, Albany County, within 4 months from the

of tax due or refund allowed in accordance
0:

ion and Finance
tigation Unit

ate Campus
k 12227
57-2070

Very truly yours,

STATE TAX COMMISSION
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitjon
of

OLD COUNTRY CAR WASH, INC. DECISION

for Revision of a Determination or tor Refund
of Sales and Use Taxes under Articlés 28 and 29 :
of the Tax Law for the Period Decemzer 1, 1979
through August 31, 1982.

Petitioner, 0ld Country Car Wa;h, Inc., 39 01d Country Road, Westbury, New
York 11590, filed a petition for re&ision of a determination or for refund of
sales and use taxes under Articles 28 and 29 of the Tax Law for the period
December 1, 1979 through August 31, 1982 (File No. 42846).

On September 9, 1985, petitionqk, by its president, Vincent Cacaro, waived

i

its right to a hearing and requested‘that a decision be rendered based on the
entire record contained in its file.. After due consideration, the State Tax
Commission renders the following decision.

» ISSUE

Whether penalty and interest in:excess of the statutory minimum should be
abated.

FINDIiGs OF FACT

1. On December 31, 1982, the A&dit Division issued to petitioner, 0ld
Country Car Wash, Inc. (the "corporagion"), a Notice of Determination and
Demand for Payment of Sales and Use taxes Due for the period December 1, 1979

through August 31, 1982 assessing a iax of $31,386.15, plus penalty and interest,

as follows:
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Period Ending Tax Due Penalty Due Interest Due
02/28/80 - 380 $5,349.24 $1,337.31 $1,908.72
05/31/80 - 480 2,472.01 618.01 807.29
08/31/80 - 181 1,275.63 318.91 378.01
11/30/80 - 281 1,287.94 321.99 343.12
02/28/81 - 381 4,108.96 1,027.24 973.09
05/31/81 - 481 3,294.02 757.63 - 680.45
08/31/81 - 182 2,228.77 445.76 388.23
11/30/81 - 282 4,386.05 745.67 610.96
02/28/82 - 382 786.00 110.04 82,57
05/31/82 - 482 941.98 103.52 66.83
08/31/82 - 183 5,256.%5 420.50 194.43

TOTALS $31,386.15 $6,206.58 $6,433.70

2. Attached to the notice was#an explanation of the basis for the above
assessment. The Audit Division com&uted the tax due by marking up purchases
of gasoline as reported by the corpération's gasoline distributors. The
average selling price applied to puﬂchases was computed by comparing selling
prices supplied by the corporation ﬁo statewide average selling prices. The
average selling price, less exempt ﬁ5xes, was then applied to gasoline purchases
to determine taxable gasoline salesé Based on the Division's auditing experience,
sales attributable to the sale of mokor oil,‘repair parts, tires, batteries and
accessories were added to gasoline sﬁles. Applicable sales tax rates were then
applied to total audited sales and ctedit was given for taxes paid to determine
total sales taxes due. |

H

3. At no time during the audit?were the books and records of the corporation

i
!

requested, and the premises of 01d C?untry Car Wash were not viewed by the
auditor.

4, At a tax conference, the co;poration submitted evidence that the gas
station and car wash were closed fro; August 1981 through December 1981;
furthermore, the Audit Division conc*ded that credit should be given for a

payment of $2,122.02 made for the pegiod ending August 31, 1982. Following the

conference, the corporation submitted additional information to the Audit
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Division which led to further adjus?ments. As a result, the Audit Division
reduced the tax due to $19,787.13 pﬁus penalty and interest. The corporation
has agreed to the additional tax bui seeks abatement of penalties and interest
in excess of the minimum statutory iate.

5. From February 29, 1980 thr%ugh December 23, 1980, the corporation was
owned entirely by its current presiaent, Vincent Cacaro. Tax returns for this
period were prepared by a private a&counting firm engaged by Mr. Cacaro for
that purpose. In a letter, these afcountants took responsibility for amy
errors in reporting made in this pe%iod. During the first four quarters in
issue, the corporation's accountant? verified sales on the basis of deposits

made to the corporation's bank accoﬁnt. However, an accountant failed to make

appropriate adjustments for credit éard sales which resulted in an underreporting
of sales tax due for those quarters;

6. On December 23, 1980, one éundred percent of the corporation's stock
was purchased by a third party. Al# books and records maintained by Mr. Cacaro's
accountants were turned over to the%purchasers who filed the corporation's
sales tax returns for the periods D@cember 1, 1980 through November 30, 1981.

In August of 1981, the building in *hich the car wash operations were located

caved in under the pressure of wate* on its roof. The damage was uninsured and
the new owners were financially unaéle to make the needed repairs. As a
result, the car wash and gasoline s&ation were closed. The new owners stopped
making mortgage payments to Mr. Cac%ro, who remained personally liable on
certain obligations incurred by the ;orporation. Consequently, in December of
1981, Mr. Cacaro repurchased the stick of the corporation. He was unable to

recover any of the corporation's books and records.

o i o e e e e Sa
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7. Mr. Cacero maintains that ;e accurately reported sales and use taxes
due for those periods during which ie owned and was in control of the corporation,
excluding those amounts attributablé to errors made by his accountant. He
agreed to the tax asserted because ‘e was unable to obtain any records kept
before his repurchase of the corpor§tion in December 1981.

8. During the period in which?Mr. Cacaro owned the corporation, sales tax
returns were filed timely and sales?taxes reported were paid in a timely
fashion. Mr. Cacaro is the owner o% a second corporation which operates a
restaurant. Following an audit of éhat corporation, the Audit Division concluded,

i
on September 18, 1985, that no addigional tax was due.

CONCLYSIONS OF LAW

£

A. That the Tax Commission maj remit penalties and that portion of the
interest in excess of the statutorylminimum where the taxpayer establishes that
failure to comply with the law was Que to reasonable cause which may include,
inter alia, destruction of the taxp%yer's place of business or business records
by fire or other casualty or "any other cause for delinquency which appears to
a person of ordinary prudence and iqtelligence as a reasonable cause for delay
in filing a return and which clearli indicates an absence of gross negligence
or willful intent to disobey the taéing statutes..." (20 NYCRR 536.1).

B. That there has been no groﬁs negligence or willful intent to disobey
the Tax Law on Mr. Cacero's part. Fbr one of the three years covered by the
audit, the corporation was owned by khird parties, and the unavailability of
books and records is attributable té»their stewardship of the corporation.
Furthermore, at least a portion of wﬁatever underreporting occurred while

Mr. Cacero owned the corporation was the fault of his accounting firm. It is

also noted that Mr. Cacero is the owﬁer of a second corporation which, after
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audit, was determined to have kept iood records and to have paid all taxes due.
On the basis of all of these factorp, penalties and interest in excess of that
amount prescribed by statute are abgted.

C. That taxes due are reduced;to $19,787.13 to reflect the determination
of the Audit Division (Finding of F;ct "4y,

D. That the petition of 0ld Céuntry Car Wash, Inc. is granted to the
extent indicated in Conclusions of iaw "B" and "C"; that the Notice of Determi-
nation and Demand for Payment of Saies and Use Taxes Due issued on December 31,

i

1982 is modified accordingly; and tﬁat except as so granted, the petition is

in all other respects denied.

DATED: Albany, New York : STATE TAX COMMISSION
MAR 06 1986 etV
' PRESIDENT

B ey

COMMISSIONER
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