
STATE OF NEI,J YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ton
of

Huldan Odenl.s
Presldent of K & E Servlce Stat ion, Inc.

for Redeterninatlon of a Deflclency or Revlelon
of a Determinatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  L2 /  L  /79-L  |  3L  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an empl-oyee of the State fax CornmlssLon, that he/she'ls over 18 years
of age, and that on the 15th day of Septenber, 1986, he/she eerved the wlthln
notice of Declslon by certifled nal.l upon Huldan Odenis, Presldent of K & E
Service Statlon, Inc., the petltioncr ln the wlthln proceeding, by encloslng a
true copy thereof in a securely sealed postpald wrapper addressed as follows:

Huldan Odenis
Presldent of K & E Servlce Stat lon'  Inc.
c/o Wil-]-lam T. Barbera
I 11 I'Iol-f I s Lane
Pelham, NY 10803

and by depositlng same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet l t loner,

in a postpald properly addreseed wrapper ln a
caro and custody of the Unlted Statee Poetal
York.

that the said addressee ls the petltloner
forth on sald wrapper ls the last known addrees

Sworn to before me this
15th day of September, 1986.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetltJ.on
of

Huldan Odenis
Presl.dent of K & E Service Statlon, Inc.

for Redeternination of a DefLciency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax'Law for the
Per lod  12 /  L  179- l  l31  182.

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she ls over 18 yearg
of age, and that on the 15th day of September, 1986, he served the wlthLn
notice of Decision by certifled naltr upon WilLlan T. Barbera, the
representatlve of the petltloner l"n the lrithln proceeding, bI encloelng a true
copy thereof ln a securely sealed postpaid rrrapper addressed as follows:

Wllllan T. Barbera
111 Wol f rs  Lane
Pel-ham, NY 10803

and by deposittng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the UnLted Statee Poetal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner hereln and that the address set forth on said rrraPPer ls the
last known addreee of the representatlve of the petltloner.

Sworn to before ne thls
15th day of Septenber,  1986.

ister oat
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septelber 15, 1986

Iluldaa Odemle
PresLdent of K & E Servlce Scatlon, Inc.
c/o lJlll lam T. Barbera
111 Wol f re  Lane
Pelhan, NY 10803

Dear t"[rs. Odents:

Please take notlce of the Declsloo of the State Tax Conmleeion encloeed
herewLth.

You have now exhausted your rtght of revlew at the admlntetratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to revtew an
adverse declslon by the State Tax Cmmlsslon nay be lnstituted oaLy under
Artl"cle 78 of the CivlL Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countye wlthln 4 mooths from the
date of thls notLce.

Inqulrles concerntng the computation of tax due or refund allowed ln accordance
with thts dectslon nay be addressed to:

NYS Dept. Taxatlon aad FLnance
Audit Evaluatlon Bureau
Assessment Revtew Uolt
BulLdlng #9, Slate Campus
Albany' New Yotk L2227
Phone # (5r8) 457-2086

Very truly youts,

STATE TN( COMMISSION

cc3 Taxlng Bureaurs Representatlve

PetttLoner I s RepresentatLve:
Wtlltan T. Barbera
111 WoLf 'g  Lane
Pelhan, NY 10803



STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the Petltl.on

o f

HULDAII ODEMIS, 
' 

DECISION
PRESIDENT OF K & E SERVICE STATION, INC. 3

for Revlslon of a Deternl"natlon or for Refund :
of Sales and Use Taxes uader ArtlcLee 28 and, 29
of the Tax Law for the PerLod December 1, L979 :
through January 31, 1982.

Petttloner, Iluldao odenlsr presl.dent of K & E servtce statlon, ruc., c/o

Wll l lan T. Barbera, 111 Wolf fs Lane, Pelham, New York 10803, f lLed a pet l tLon

for revislon of a deternlnatlon or for refund of eales and uee taxes uoder

Articles 28 and 29 of the Tax Law for the perlod December 1, 1979 through

January 31, 1982 (Fl le No. 45164>.

A hearlng was held before James Hoefer, Hearlng Officer, at the offlces of

the state Tax conmLsgion, Two world Trade center, New Yorkr New Yorkl oo

February 5, 1986 at L0245 A.M., wirh al l  br lefe ro be subnltred by AprlL 20,

f986. Petlt{oner appeared by l{lltlan T. Barbera, Esq. The Audit Divlslon

appeared by John P. Dugan, Esq. ( Irwtn A. Levy, Esq.,  of  couasel) .

ISSUES

I. Whether petltlooer Ls persooaLly llabLe for paynent of taxes deternlned

to be due fron K & E Servlce Statlon, Inc.

II. Whether lt was proper for the Audlt DtvLsion to estLuate the number of

galloae of gasollne purchased, and subsequently eold, by K & E Servlce Statlon,

Inc. durlng the months of November, 1981, December, 1981 and Januaryr L982.
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FINDINGS OF FACT

1. On t"larch 20, 1983, the Aurllt Dlvlslon lssued a Notlce of Detetol"natl"on

and Deuand for Paynent of Saleg and Use Taxes Due to petltioner Huldan Odenls

as presldent of K & E Servl"ce Statlonr Inc. Sald notlce, which encompea{ted the

perlod December l, 1979 through January 31 , L982, deternlned additlonal ealee

tax  due o f  $126,77L.22r  p lus  pena l ty  o f  $301494.28  and,  Ln teres t  o f  $35,682.45 ,

for a total amount due of $192,947.95. The notice aleo contaloed the followLng

explanatlon:

"You are personally llable as offlcer of K & E Service Statlon, Inc.
under Sectlons 113f(1) and 1133 of the Tax Law for the followLng
t,axes determlned to be due ln accordance wl"th Section 1138(a) of the
Tax Law. tl

2. At some uoknown date the sales and use tax returne flled by K & E

Service Staclon, Inc. (herelnafter 'rK & E") were seLected by the Audlt Dlvislon

for examlnatl.on. On July 16, L982, an audltor from the White PLalne Dlstrtct

Office visl"ted the busLness premises of K & E at 190 Aqueduct Roed' Greenburgr

New York. Upon hls arrlval at the gas statlon, the audltor was Lnformed that

K & E no longer leased and/or operaced eald statlon. The audltor thereafter

examlned the new vendorfa Certl.fLcate of Authorlty, whlch was valldated effectlve

February 2, 1982.

3. Upon hls retura to the Whtte Plalos Discrict Offlcer the audltor

searched through office records and located the Certl"flcate of Regletratlon

flled by K & E. The Certlflcate of Registratlon lndlcated that Huldao Odemls

was preeLdent of K & E. Mrs. Odenl"s was the only officer llsted on the Certlflcate

and, furthermore, there were no slgnltures contalned on sald Certlflcate.

4. The audltor next sent a letter to Mrs. odenla, however, lt was returned

as uodel-lverable. The audLtor ltas naver furnlshed, and therefore dld not

examlner the books and records of K I E and, elnce he was unable to contact
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Mrs. Odeml.sr he never dlscussed wlth petltloner her dutles and reeponslblllties

as presldent of K & E. The sole baels for the lssuance of an asaesament

agalnst petltioner LodlviduaLly ls the fact that she wag llsted as presldent of

K & E oo the Certlficate of Reglstretlon (see Flndlng of Fact tt3", 
Sgg1).

5. The tax determlned to be drre fron K & E, and from petLtl"oner as ao

aLleged reeponsl"ble officer, was baeed on lnformatlon recelved by Ehe Audit

Dlvlslon fron K & Ers suppller of gasoLlne. Sald Lnformatlon, which was

capeullzed by the Audlt Dlvision vla a computer printout' detall-ed che number

of gallons of gasollne purchased by K & E fron Marchr 1980 through October,

198f. To deternine taxable saleer Ehe auditor used an average taxable selllog

prlce. Since K & Efs successor had a Cert l f lcate of Authori ty val ldated

February 2, L982, the audltor determl.ned that K & E ceased buslnees operatlons

effect lve January 31, 1982. Furthernore, s ince K & Ers euppLler dld not furnLeh

lnfornatton for periods subsequent to Occober, 1981, the auditor eetLmated the

number of gallons of gasollne purchased, and subsequently soLd, by K & E for

the perlod November 1, 1981 through January 31, L982. Petltloner does oot

contest the computatlon of tax due from K & E for the perlod December 1, L979

through October 31, 1981, however, she does argue that lc was improper to

estLmate the gal lons of gasol lne purchased and sold after October 31, 1981.

6. Petitl"oner dld not appear at the trearLng held hereln to offer her

testfunony. The only evidence submitted oo petltloner's behaLf was a lease

agreement and a retalJ. dealer contract between Kenan I. Odeuls (presuuably

petitl.onerts spouse) and Power Test letroleuu Dlstributors' Inc. No evldence

was adduced to show the date that K & E ceased lts buslnesa oPeratlons.
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coNclrfsroNs 0F LAr,l

A. That sectton 1133(a) of the Tax Law places personaL llabtllty for the

taxes lmposed, coLlected or requlred to be collected under Artlcle 28 upon

"every person requlred to collect any tax" imposed by sald article. Sectloo

1131(1) furnishes the followlog deftnltlon for the term "persons requlred to

col lect taxrr:

ttrPersons requlred to colLect taxt or tperson requl-red to collect any
tax lnposed by thls articler shall lnclude: every vendor of tanglbJ.e
personal property or servlcesi ever| reclplent of amusement chargee;
and every operator of a hotel. Said terns shall aLeo lnclude eny
offlcer or euployee of a corporation or of a dlssoLved corporation
who as such offtcer or employee ts under a duty Co act for euch
corporation ln conplylng wlth arry requlrement of thls artlcle and any
member of a partnershlp.rf (Enphasis supplted).

B. That petitioner has falled to present any evldence to show that she

was not a person under a duty to collect, truthfulJ-y account for and pay over

the sales tax due from K & E (20 NYCB.R 526.LL). Accordlngly, petltloner ls

personal ly l labLer pureuaot to Tax Lew $$1131(1) and 1133(a),  for paynent of

sald sales tax.

C. That sectlon 1135 of the Tax Law provldes that every person requlred

coLlect tax shall keep records of every sale and all amouate pald, charged

due thereon and of the tax payable thereon. Such records shall lnclude a

true copy of each saLes slip, tnvotce, recelpt, or statemenE.

D. That sectton 1138(a) of the Tax taw provldes chat "lf a return when

flled ls Lncorrect or lnsufficlent, the amount of tax due ehal-L be deternlned

by the tax comrnisslon fron such lnfornatl"on as rnay be avallablet' and authorlzea'

where necessary, an estlmate of tax due tron the basls of external lndlceett.

Since no books and records were subnl.tted by K & E for examlnatlon' lt was

proper for the Audlt DLvlslon to use external lndlces to deternlned K & Ers

to

or

sales tax llablllty (See: Matter of Korba v. New York State Tax Comlsslon, 84
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A.D.2d 655). Furthernore, the recotd ls devold of any evldence to ghow the

date that K & E ceased its busloess operatlons. Accordingly, lt was proper for

the Audit Dlvl"sion to estlmate the lumber of gallons of gasollne purchased and

sold by K & E for the perlod November l, 1981 through January 31 ' L982.

E. That the petltLon of lluldau OdenLsr presldent of K & E ServLce Station'

Inc. r ls denied ln lts entlrety and the Notlce of Deternlnation and Denand for

Payment of SaLee and Use Taxes Due dated March 20, 1983 ls suscalned, together

wl.th such addltlonal- penalty and intereat as nay be lawfully due and owlng.

DATED: Albany, New York STATE TN( COM!{ISSION

sEP I 51986 PRESIDENT
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STATE iOT  NEW YO RK
STATE T f ,X  COMMISSION

ALBANY,  NEW YORK L2227

l
1

Septe#er  15,  1986

Huldan Odenle i
PresLdent of K & E Servtce Stat ion, pnc.
c/o Wllltao T. Barbera
111 Wol f rs  Lane
PeLham, NY 10803 ?

Dear Mrs. Odeml"s:

I

!

i

PLease take notice of the Declslon of the State Tax Conmisslon enclosed
herewLth. 

i
t

You have now exhausted your right of{ revlew at the admlnistratlvc level.
Pursuant to sectLon(e) 1138 of the Tlx Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Cohmlasion nay be instltuted ooly under
Arttcle 78 of the Clvll Practtce Lawl and Rulee, and muet be conrmcnced ln the
Supreme Court of the State of New Yotkr Albany County, wlthLn 4 monthe from the
date of this not lce.

Inqulrles concerning the cooputatlooi of tax due or refund allowed ln accordaoce
wlth thls declsLon nay be addressed fo:

t
I

NYS Dept. taxafton and Ftnance
Audlt Evaluatlfn Bureau
Assessment Revfew UnLt
Butlding #9, Sfate Campus
Albanyr New Yo{k L2227
Phooe # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petl t loner rs Representat lve:
Wllllan T. Barbera
111 Wol f rs  Lane
Pelhan' NY 10803
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STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petlt{oo

of

HULDAN ODEMIS,
PRESIDENT OF K & E SERVICE STATISI,

for Revislon of a Deternlnatton or lor
of Sales and Use Taxes under Artlclcs
of the Tax Law for the Perlod Decen$r
through January 31, L982. 

;

DECISION
INC.

Refund
28 ac.d 29

1., 1979

Petltloner, lluLdan OdemLs, pred.dent of K & E Servlce Statlon, Inc., c/o
I

I{ lLl lan T. Barbera, l l l  Wolf 's Lane,l pelham, New york 10803, ft led a petl. t lon

for revtsl-on of a determLnat{on or $r refund of sales and uee taxea uoder

Artlcles 28 and 29 of, the Tax Law fof the perlod Decenber 1, 1979 through
!

January 31, 1982 (Fl le No. 45L64).  i

A hearlng was held before Jamesi Hoefer, Hearlng Offlcer, at the offlcee of

the State Tax Conniseion, Two World frade Center, New York, New York, on
i

February 5, 1986 at 10:45 A.M., wlthlal l  brlefs to be gubnLtted by Aprl l  20,

1986. Petltloner appeared by l{tlllah T. Barbera, Esq. The Audlt DivLelon
I

appeared by John P. Dugan, Eeq. (Irwln A. Levy, Ee<1., of couneel).

I. Whether petltlooer ls pereoially llable for payneat of taxea deternlnad

to be due frou K & E Servlce Statloni Inc.

II. Whether tt was proper for tfe Audlt Divl"slon to estlmate the nuuber of

gallons of gasoll"ne purchased, and eibeequently soLd, by K & E Servlce Statioo,

Inc. durtog the monthe of Novemberr l9At, December, 1981 and January, Lg82.
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FINDN{GS OF FACT

1. 0n March 20, 1983, the Aud{t Dlvlsion lssued a Notlce of Deternlnatlon

and Denand for Payment of Sa1es and pse Taxes Due to petltloner Huldan Odeule

1
as presldent of K & E Service Statldn, Inc. Sald notlce, which eocompassed the

perl"od Deeember 1, 1979 through Janr{ary 31 , L982, determloecl additl"onaL galeg

tax  due o f  $126,77L.22 ,  pLus  pena l ty l  o f  $30,494.28  ao .d  in te res t  o f  $35 '682.45 '

for a total amount due of $L92,947.95. The notice also contaloed the followtog

explanatlon:

ttYou are personally Llable as officer of K & E Servlce Statlon,
under Sect lone 1f31(1) and 1131 of the Tax Law for the fol lowlng
t€u(es deternlned to be due Ln elbcordance wlth SectLon 1138(a) of
Tax Law.rr

2. At some unknown date the sdles and use tax returng fl"led by K & E

Servlce Statlon, Inc. (herelnafter 'X & Ett) were selected by the Audit Dlvlslon
1

for examlnatlon. On July 16, L982, bn audltor from the Whlte Plains DLstrLct

Offlce vlsited the buetnesa premlsesr of K & E at 190 Aqueduct Road, Greenburg,

New York. Upon hle arrlvaL at the gps statton, the auditor was toforoed that

K & E no longer leased and/or operatFd sald statLon. The audltor thereafter

examlned the new vendorfs CertiflcaEb of Authorltyr whlch was valldated effectlve

February 2, L982.

3. Upon his return to the Whltb Plalns DlstrLct Offlce, the audltor

searched through offlee records and located che Certiflcate of Reglstratlon

flLed by K & E. The CertifLcate of legistratlon lndlcated that Huldan Odenls

was president of K & E. Mrs. OdenLsrwas the only officer llsted on the Certlflcate

andr furthermorer ttrere were no slgnlturee contalned on said Certlftcate.

4. The auditor next seot a letter to Mrg. Odenls, however, lt was returned

ae undellverable. The audleor was n+ver furniehed' and therefore dld aot

examtner th€ books and records of K I E and, slnce he was unable to contact

Inc .

the



:  -3-

Mrs. Odenls, he never dtscussed wLth petitloner her dutles and reeponalblLltlee

as presldent of K & E. The sole baqls for the lssuance of an assesauent

agalnst petltloner lndlvldually ts dhe fact that she was llsted as presldent of

K & E on the Certlflcate of negtstrJtion (see Flndlng of Fact "3", 51gg1).

5. The tax determlned to be drle fron K & E, and from petitlooer aa an
!

alleged responslble offlcer, rras Ua{ea on lnformaclon recelved by the Audlt

i
Dlvlslon frorn K & Ers suppller of g{eoLLne. Sald informatlon, whlch wae

capsul-ized by the Audit Dlvlslon v14 a computer prlntout, detalLed the number

of gal-lone of gasoJ.lne purchased by K & E from March, 1980 through October,

1981. To deternlne taxabLe salee, $te audltor used an average taxable eellLng

prtce. Slnce K & Ets succegsor had a Cert l f lcate of Authorl ty val idated

February 2, Lg82, the audLtor deterqLned that K & E ceaeed buslneee operatlotrg

effectlve January 31, 1982. Further$ore, glnce K & Ers suppll"er dld not furnlsh

infornation for periods subsequent ft October, 1981, the audltor estlmated the

number of gallons of gasollne purch#ed, and subeequently eoLd, by K & E for

the perlod November 1, 1981 through ilanuary 31, L982. Petltloner doeg not

contest the computation of tax due ffon K & E for the perlod December 1, L979

through October 31, 1981, however, $re does argue chat lt was lmproper to

est lmate the gal lons of gasol lne purFhased and soLd after October 31'  1981.

6. PetLtl.oner dld not appear ai the hearlng heLd herei.n to of fer her

testlmony. The only evldence submltFed on petltLonerts behalf waa a lease

agreement and a retall dealer contrabt between Kenan I. OdenLe (preeurnably

petl.tl.onerts spouee) and Power Test Petroleun Dlstrlbutors, Inc. No evldence

wae adduced to sholt the date that K & E ceased its busloess oPeratlong.
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coNclqsroNs oF LAw

A. That secrlon 1133(a) of thC Tax Law places personal llabillty for the

by sald artlcle. Sectlon

term ttpersone required to

ta:(es luposed, collected or require{ to be eollected under Artlcle 28 upon

ttevery person requlred to colLect aly taxrt imposed

1131(1) furnl,shes the followlng def{nltlon for the

coLlect Eaxtt 3

"tPersons requtred to col-lect taxr or tperson requlred to collect any
tax imposed by this atticlef sball lnclude: every vendor of tanglbLe
personal property or servlces; lgysay reclpLent of anusement charges;
and every operator of a hotel. l Sald terms shalL also lnclude any
offlcer or employee of a corpo{ation or of a dlssolved corporatlon
ffia?-sucU offtcer or employeg is under a duty to act for auch
corporatlon ln conplylng wlth &ry requlrement of thls artLcle and any
member of a partnershl.p.rr (Enphasts supplled).

B. That petitioner has faLled ito present any evLdence to show that she
i

ltas not a Person under a duty to co{J-ect, truthfuLLy account for aad pay over

the sales tax due from K & E (20 NY(RR 526.LI). Accordlngly, petLtloner ls

personalJ.y llable,

sald sales tax.

pursuant to Tax l iaw $$f131(l) and 1f33(a), for paynent of

C. That sectton 1135 of the Tdx Law provtdes that every person requlred

to collect tax shall keep recoras od every sale and all amounts pald, charged
:

or due thereon and of the tax payab$ thereon. Such records ehall Lnclude a

I
true copy of each sales sllp, Lnvolde, receipt or statement.

D. That sect lon 1138(a) of thd Tax

t
flled is incorrect or lnsufflclent, fthe

Law provldes that ttlf a return when

amount of tax due ehall be deterutned

by the tax conrmLsslon from such fnfofinatfon aa may be avallabl-e" and authorLzes,
i

where necessary, an estl.mate of tax bue "on the basie of external lndLces"

Slnce no books and records lrere subnfi.tted by K & E for examinatl.oo, l.t was

proper for the Audlt Dtvlslon to usq external lndlces to determloed K & Ere

eal-es tax llablllty (See: Matter of Korba v. New York State Tax Conmleglon, 84
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A.D.2d 655r. Furthernore, the recotd ls devold of any evLdence to sholr the

date that K & E ceased l.ts busl"ness joperatlons. Accordlngly, it was proper for

the Audlt Dlvislon to estlmate the drunber of gallone of gasollne purchased and

sold by K & E for the perlod Novenbir 1, 1981 through January 31, 1982.
i

E. That the petltlon of HuLda{ Odenls, presLdent of K & E Servtce StatLon,

Inc., ls denled ln lts entlrety and ithe Notlce of Deternlnatlon and Demand for

Payment of Sales and Use Taxes Due 4ated March 20, 1983 ls sustalned, together

wlth such additl"onal penalty and lnderest as nay be lawfully due and owlng.

DATED: Albany, New York STATE TA)( COMMISSION

sEP 1 51s86




