STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Huldan Odemis
President of K & E Service Statieon, Inc.

AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax :
under Article(s) 28 & 29 of the Tax Law for the
Period 12/1/79-1/31/82. :

State of New York :
s§8.:
County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 15th day of September, 1986, he/she served the within
notice of Decision by certified mail upon Huldan Odemis, President of K & E
Service Station, Inc., the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Huldan Odemis

President of K & E Service Station, Inc.
c/o William T. Barbera

111 Wolf's Lane

Pelham, NY 10803

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitiomer

herein and that the address set forth on said wrapper is the last known address
of the petitiomer.

Sworn to before me this
15th day of September, 1986. W M &7%

Loiil (2ol

Authorized to administer oaths
pursuant to Tax Law section 174




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
of
Huldan Odemis : AFFIDAVIT OF MAILING

President of K & E Service Station, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax :
under Article(s) 28 & 29 of the Tax Law for the
Period 12/1/79-1/31/82. :

State of New York :
SS.:
County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 15th day of September, 1986, he served the within
notice of Decision by certified mail upon William T. Barbera, the
representative of the petitioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as follows:

William T. Barbera
111 Wolf's Lane
Pelham, NY 10803

and by depositing same enclosed in & postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative

of the petitioner herein and that the address set forth on sald wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this é;;é
15th day of September, 1986. ‘ > /%7_ cd

<

Authorized to administer oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 15, 1986

Huldan Odemis

President of K & E Service Station, Inc.
c/o William T. Barbera

111 Wolf's Lane

Pelham, NY 10803

Dear Mrs. Odemis:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Agsessment Review Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representative

Petitioner's Representative:
William T. Barbera

111 Wolf's Lane

Pelham, NY 10803




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of
HULDAN ODEMIS, DECISION
PRESIDENT OF K & E SERVICE STATION, INC. :

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1979
through January 31, 1982.

Petitioner, Huldan Odemis, president of K & E Service Station, Inc., c¢/o
William T. Barbera, 111 Wolf's Lane, Pelham, New York 10803, filed a petition
for revision of a determination or for refund of sales and use taxes under
Articles 28 and 29 of the Tax Law for the period December 1, 1979 through
January 31, 1982 (File No. 45164).

A hearing was held before James Hoefer, Hearing Officer, at the offices of
the State Tax Commission, Two World Trade Center, New York, New York, on
February 5, 1986 at 10:45 A.M., with all briefs to be submitted by April 20,
1986. Petitioner appeared by William T. Barbera, Esq. The Audit Division
appeared by John P. Dugan,.Esq. (Irwin A. Levy, Esq., of counsel).

ISSUES

I. Whether petitioner is persomally liable for payment of taxes determined
to be due from K & E Service Station, Inc.

II. Whether it was proper for the Audit Division to estimate the number of
gallons of gasoline purchased, and subsequently sold, by K & E Service Station,

Inc. during the months of November, 1981, December, 1981 and January, 1982,
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FINDINGS OF FACT

1. On March 20, 1983, the Audit Division issued a Notice of Determination
and Demand for Payment of Sales and Use Taxes Due to petitioner Huldan Odemis
as president of K & E Service Station, Inc. Said notice, which encompassed the
period December 1, 1979 through January 31, 1982, determined additional sales
tax due of $126,771.22, plus penalty of $30,494.28 and interest of $35,682.45,
for a total amount due of $192,947.95. The notice also contained the following
explanation:

"You are personally liable as officer of K & E Service Station, Inc.

under Sections 1131(1) and 1133 of the Tax Law for the following

taxes determined to be due in accordance with Section 1138(a) of the

Tax Law."

2. At some unknown date the sales and use tax returns filed by K & E
Service Station, Inc. (hereinafter "K & E") were selected by the Audit Division
for examination. On July 16, 1982, an auditor from the White Plains District
Office visited the business premises of K & E at 190 Aqueduct Road, Greenburg,
New Yérk. Upon his arrival at the gas station, the auditor was informed that
K & E no longer leased and/or operated said station. The auditor thereafter
examined the new vendor's Certificate of Authority, which was validated effective
February 2, 1982,

3. Upon his return to the White Plains District Office, the auditor
searched through office records and located the Certificate of Registration
filed by K & E. The Certificate of Registration indicated that Huldan Odemis
was president of K & E. Mrs. Odemis was the only officer listed on the Certificate
and, furthermore, there were no signatures contained on said Certificate.

4. The auditor next sent a letter to Mrs. Odemis, however, it was returned

as undeliverable. The auditor was never furnished, and therefore did not

examine, the books and records of K & E and, since he was unable to contact
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Mrs. Odemis, he never discussed with petitioner her duties and responsibilities
as president of K & E. The sole basis for the issuance of an assessment
against petitioner individually is the fact that she was listed as president of
K & E on the Certificate of Registration (see Finding of Fact "3", supra).

5. The tax determined to be due from K & E, and from petitioner as an
alleged responsible officer, was based on information received by the Audit
Division from K & E's supplier of gasoline. Said information, which was
capsulized by the Audit Division via a computer printout, detailed the number
of gallons of gasoline purchased by K & E from March, 1980 through October,
1981. To determine taxable sales, the auditor used an average taxable selling
price. Since K & E's successor had a Certificate of Authority validated
February 2, 1982, the auditor determined that K & E ceased business operations
effective January 31, 1982. Furthermore, since K & E's supplier did not furanish
information for periods subsequent to October, 1981, the auditor estimated the
number of gallons of gasoline purchased, and subsequently sold, by K & E for
the period November 1, 1981 through January 31, 1982. Petitioner does not
contest the computation of tax due from K & E for the period December 1, 1979
through October 31, 1981, however, she does argue that it was improper to
estimate the gallons of gasoline purchased and sold after October 31, 1981.

6. Petitioner did not appear at the hearing held herein to offer her
testimony. The only evidence submitted on petitioner's behalf was a lease
agreement and a retail dealer contract between Kenan I. Odemis (presumably
petitioner's spouse) and Power Test Petroleum Distributors, Inc. No evidence

was adduced to show the date that K & E ceased its business operations.
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CONCLUSIONS OF LAW

A. That section 1133(a) of the Tax Law places personal liability for the
taxes imposed, collected or required to be collected under Article 28 upon
"every person required to collect any tax" imposed by said article. Section
1131(1) furnishes the following definition for the term "persons required to
collect tax":

"'Persons required to collect tax' or 'person required to collect any

tax imposed by this article' shall include: every vendor of tangible

personal property or services; every recipient of amusement charges;

and every operator of a hotel. Said terms shall also include any

officer or employee of a corporation or of a dissolved corporation

who as such officer or employee 1s under a duty to act for such

corporation in complying with any requirement of this article and any

member of a partnership." (Emphasis supplied).

B. That petitioner has failed to present any evidence to show that she
was not a person under a duty to collect, truthfully account for and pay over
the sales tax due from K & E (20 NYCRR 526.11). Accordingly, petitioner is
personally liable, pursuant to Tax Law §§1131(1) and 1133(a), for payment of
sald sales tax.

C. That section 1135 of the Tax Law provides that every person required
to collect tax shall keep records of every sale and all amounts paid, charged
or due thereon and of the tax payable thereon. Such records shall include a
true copy of each sales slip, invoice, receipt or statement.

D. That section 1138(a) of the Tax Law provides that "if a return when
filed is incorrect or insufficient, the amount of tax due shall be determined
by the tax commission from such information as may be available" and authorizes,
where necessary, an estimate of tax due "on the basis of external indices".

Since no books and records were submitted by K & E for examination, it was

proper for the Audit Division to use external indices to determined K & E's

sales tax liability (See: Matter of Korba v. New York State Tax Commission, 84




-5~

A.D.2d 655). Furthermore, the record is devoid of any evidence to show the
date that K & E ceased its business operations. Accordingly, it was proper for
the Audit Division to estimate the number of gallons of gasoline purchased and
sold by K & E for the period November 1, 1981 through January 31, 1982.

E. That the petition of Huldan Odemis, president of K & E Service Stationm,
Inc., is denied in its entirety and the Notice of Determination and Demand for
Payment of Sales and Use Taxes Due dated March 20, 1983 is sustained, together

with such additional penalty and interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION
I ANl (Ol
SEP 1 5 ]986 PRESID;ZNJT -

COMMISSIONER _

)
COMMISS IO}Q:‘.R
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STATE JOF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

]

Septeﬁber 15, 1986

o 52 e

Huldan Odemis

President of K & E Service Station,
c/o William T. Barbera

111 Wolf's Lane

Pelham, NY 10803

e
=)
[¢]

TR P T .

Dear Mrs. Odemis:

Please take notice of the Decision of the State Tax Commission enclosed
herewith. :

i
You have now exhausted your right of! review at the administrative level.
Pursuant to section(s) 1138 of the Thx Law, a proceeding in court to review an
adverse decision by the State Tax Cotmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New Yotk, Albany County, within 4 months from the
date of this notice. ;
Inquiries concerning the computationgof tax due or refund allowed in accordance
with this decision may be addressed to:

§
NYS Dept. Taxation and Finance
Audit Evaluatiin Bureau
Assessment Review Unit
Building #9, Sgate Campus
Albany, New Yotk 12227
Phone # (518) 457-2086

H

3

i Very truly yours,

STATE TAX COMMISSION
cc: Taxing Bureau's Representative

Petitioner's Representative: !
William T. Barbera
111 Wolf's Lane i
Pelham, NY 10803



STATE OF NEW YORK

STATE TAX COMMISSION
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In the Matter of the Petitfon

of

HULDAN ODEMIS, ; DECISION
PRESIDENT OF K & E SERVICE STATIQN, INC.

for Revision of a Determination or flor Refund
of Sales and Use Taxes under Articlas 28 and 29
of the Tax Law for the Period Decema:r 1, 1979
through January 31, 1982. 1

-

Petitioner, Huldan Odemis, preéident of K & E Service Station, Inc., c/o
William T. Barbera, 111 Wolf's Lane,gPelham, New York 10803, filed a petition
for revision of a determination or f?r refund of sales and use taxes under
Articles 28 and 29 of the Tax Law foy the period December 1, 1979 through
January 31, 1982 (File No. 45164). %

A hearing was held before James%Hoefer, Hearing Officer, at the offices of
the State Tax Commission, Two World #rade Center, New York, New York, on
February 5, 1986 at 10:45 A.M., withgall briefs to be submitted by April 20,
1986. Petitioner appeared by Willia; T. Barbera, Esq. The Audit Division
appeared by John P. Dugan, Esq. (Irwin A, Levy, Egq., of counsel).

I. Whether petitioner is persoﬁally liable for payment of taxes determined
to be due from K & E Service Stationi Inc.

II. Whether it was proper for the Audit Division to estimate the number of

gallons of gasoline purchased, and sébsequently sold, by K & E Service Station,

Inc. during the months of November, 1981, December, 1981 and January, 1982,
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FINDINGS OF FACT

1. On March 20, 1983, the Audﬁt Division issued a Notice of Determination
and Demand for Payment of Sales andgﬂse Taxes Due to petitioner Huldan Odemis
as president of K & E Service Stati;n, Inc. Said notice, which encompassed the
period December 1, 1979 through Jan&ary 31, 1982, determined additional sales
tax due of $126,771.22, plus penalty of $30,494.28 and interest of $35,682.45,
for a total amount due of $192,947.§5. The notice also contained the following
explanation:

"You are personally liable as officer of K & E Service Station, Inc.

under Sections 1131(1l) and 1133 of the Tax Law for the following

taxes determined to be due in accordance with Section 1138(a) of the
Tax Law." ;

2, At some unknown date the sales and use tax returns filed by K & E
Service Station, Inc. (hereinafter "K & E") were selected by the Audit Division
for examination. On July 16, 1982, Ln auditor from the White Plains District
Office visited the business premises; of K & E at 190 Aqueduct Road, Greenburg,
New York. Upon his arrival at the gﬁs station, the auditor was informed that

K & E no longer leased and/or operatpd said station. The auditor thereafter

examined the new vendor's Certificate of Authority, which was validated effective

|
i

February 2, 1982,
3. Upon his return to the Whité Plaing District Office, the auditor

searched through office records and located the Certificate of Registration

filed by K & E. The Certificate of Registration indicated that Huldan Odemis

was president of K & E. Mrs. Odemis!was the only officer listed omn the Certificate

and, furthermore, there were no signatures contained on said Certificate.
4. The auditor next sent a letter to Mrs. Odemis, however, it was returned

as undeliverable. The auditor was never furnished, and therefore did not

examine, the books and records of K § E and, since he was unable to contact
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Mrs. Odemis, he never discussed with petitioner her duties and responsibilities
as president of K & E. The sole bagis for the issuance of an assessment
against petitioner individually is the fact that she was listed as president of
K & E on the Certificate of Registrétion (see Finding of Fact "3", supra).

5. The tax determined to be dée from K & E, and from petitioner as an
alleged responsible officer, was ba%ed on information received by the Audit
Division from K & E's supplier of gésoline. Said information, which was
capsulized by the Audit Division vig a computer printout, detailed the number
of gallons of gasoline purchased by K & E from March, 1980 through October,
1981. To determine taxable sales, qhe auditor used an average taxable selling
price. Since K & E's successor had h Certificate of Authority validated
February 2, 1982, the auditor deteriined that K & E ceased business operations
effective January 31, 1982. Furthermore, since K & E's supplier did not furnish
information for periods subsequent tb October, 1981, the auditor estimated the
number of gallons of gasoline purchased, and subsequently sold, by K & E for
the period November 1, 1981 through January 31, 1982, Petitioner does not
contest the computation of tax due from K & E for the period December 1, 1979
through October 31, 1981, however, she does argue that it was improper to
estimate the gallons of gasoline purchased and sold after October 31, 1981.

6. Petitioner did not appear a& the hearing held herein to offer her
testimony. The only evidence submitted on petitioner's behalf was a lease
agreement and a retail dealer contract between Kenan I. Odemis (presumably
petitioner's spouse) and Power Test Petroleum Distributors, Inc. No evidence

was adduced to show the date that K & E ceased its business operations.
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CONCLUSIONS OF LAW

A. That section 1133(a) of the Tax Law places personal liability for the
taxes lmposed, collected or requireq to be collected under Article 28 upon
"every person required to collect amy tax" imposed by said article. Section

i
1131(1) furnishes the following definition for the term "persons required to
collect tax":

"'Persons required to collect #ax' or 'person required to collect any

tax imposed by this article' shall include: every vendor of tangible

personal property or services; 'every recipient of amusement charges;

and every operator of a hotel.. Said terms shall also include any

officer or employee of a corpoﬂation or of a dissolved corporation

who as such officer or employeq is under a duty to act for such

corporation in complying with dny requirement of this article and any

member of a partnership.” (Emphasis supplied).

B. That petitioner has failedfto present any evidence to show that she
was not a person under a duty to cojlect, truthfully account for and pay over
the sales tax due from K & E (20 NYQRR 526.11). Accordingly, petitioner is
personally liable, pursuant to Tax ﬂaw §§1131(1) and 1133(a), for payment of
sald sales tax. :

C. That section 1135 of the Tax Law provides that every person required
to collect tax shall keep records oﬂ every sale and all amounts pald, charged
or due thereon and of the tax payabﬂe thereon. Such records shall include a

'
true copy of each sales slip, invoice, receipt or statement.

D. That section 1138(a) of thd Tax Law provides that "if a return when
filed is incorrect or insufficient, Lhe amount of tax due shall be determined
by the tax commission from such infohmation as may be available" and authorizes,
where necessary, an estimate of tax hue "on the basis of external indices".
Since no books and records were subﬁitted by K & E for examination, it was

proper for the Audit Division to usé external indices to determined K & E's

sales tax liability (See: Matter of<Korba v. New York State Tax Commission, 84

§
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A.D.2d 655). Furthermore, the record is devoid of any evidence to show the
date that K & E ceased its businessioperations. Accordingly, it was proper for
the Audit Division to estimate the éumber of gallons of gasoline purchased and
sold by K & E for the period Novembgr 1, 1981 through January 31, 1982,

E. That the petition of Huldaé Odemis, president of K & E Service Station,
Inc., is denied in its entirety andéthe Notice of Determination and Demand for
Payment of Sales and Use Taxes Due dated March 20, 1983 is sustained, together

with such additional penalty and inﬁerest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION
SEP 151986 T/Rogg,m;oaw@h
i PRESIDENT

COMMfSSIONER E;

COMMI






