
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

North East Seafood Tradlng, Inc.

for RedetermlnatLon of a Def{ciency or Revlsl-on
of a Determlnation or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  12 /  L  179- Io  /  5  I  82 .

and by deposLtl-ng sarDe enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
hereln and that the address set
of the pet l t ioner.

Sworn to before me this
18th day of February, 1986.

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper ln a
care and custody of the United States PostaL
York.

that the said addressee ls the pet i t loner
forth on sald wrapper is the last knoltn address

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she ls an
employee of the State Tax Conmlssion, that he/she l-s over l8 years of age, and
that on the 18th day of February, 1986, he/she served the within notlce of
Decision by cert i f ied nal l  upon North East Seafood Trading, Inc.,  the
petitioner ln the wlthln proceeding, by encloslng a true copy thereof in a
securel-y sealed postpaid wrapper addressed as fol lows:

North East Seafood Tradlng, Inc.
c/o Maloney & Porcel-J-l
225 Broadvay
New York, NY 10007

inister oaths
Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

North East Seafood Trading, Inc.

for Redetermlnation of a Deficlency or Revlsion
of a Determination or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  L2  /  I  179-L0 /  5  /  82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, belng duly sworn, deposes and says that he/she Ls an
employee of the State Tax Comission, that he/she is over 18 years of age, and
that on the 18th day of Februaryr 1986, he served the wlthln notice of Declslon
by certified nail upon tJlll lan P. Maloney, the representatlve of the petltl.oner
ln the withln proceeding, by encLoslng a true copy thereof ln a securely sealed
postpald lrrapper addressed as follows:

I'Il l l iam P. Maloney
Maloney & Porcelli
225 Broadway
New York, NY 10007

and by deposLting same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee l"s the representatlve
of the petltloner herein and that the address set forth on said wrapper ls the
last known address of the representatlve of the petltl"oner.

Sworn to before rne this
lSth day of February, 1986.
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February 18,  1986

North East Seafood Tradlng, Inc.
c/o Maloney & Porcel l i
225 Btoadway
New York, NY 10007

Gentlemen:

Please take notice of the Decisl"on of the State Tax Commissl.on enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl"ng ln court to revielr an
adverse decislon by the State Tax Commlselon may be instituted only under
Article 78 of the Clvll Practice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not lce.

Inquirles concernlng the computation of tax due or refund all-owed in accordance
with thls declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgation Unit
Building if9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
lli l l ian P. Maloney
Maloney & Porcelll
225 Broadway
New York, NY 10007
Taxing Bureauf s Representative



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petltlon

o f

NORTH EAST SEAFOOD TRADING CO., INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period December I, 1979
through October 5, L982.

DECISION

to assess addl"tlonal tax due

gross sales were taxable

Peti t ioner,  North East Seafood Trading Co.,  Inc.,  c lo Dlaloney & Porcel l l ,

225 Broadway, New York, New York 10007, filed a petltlon for revlsion of a

determination or for refund of sales and use taxes under Articl-es 28 and 29 of

the Tax Law for the period December 1, 1979 through October 5, L982 (F1Le No.

42134).

A hearing was held before James Hocfer, Ilearl"ng Officerr at the offlces of

the St,ate Tax Conmission, Two hlorld Trade Center, New York, New York, on

JuLy 24, 1985 at 9:15 A.M. Pet l t ioner appeared by Maloney & Porcel l l .  (Wll l - lau P.

Maloneyr Esq.,  of  counsel) .  The Audit  Dlvis ion appeared by John P. Dugan, Eaq.

( I rw ln  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether it was proper for

based upon an estlmate that 95

sa les .

the Audl"t Divisl"on

percent  of  repor ted

FINDINGS OF FACT

1. On October L2, 1982, the Audlt  Divis lon received a Not i f icat ion of

Sale, Transfer or Asslgnnent ln Bulk fron GoLden Harvest Seafood, Inc. wherein

i t  lndlcated that l t  had purchased pet i tLonerrs buslness on October 5, L982.

As the resul-t of having received the aforementloned Notlflcatlon, the Audit
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DLvlslon, on October 25t L982, aent a Bulk Sale Quest ionnaire to pet i t ioner

requesting infornation concerning petltionerts saLes and purchases for the

perlod at issue. As of January 6, 1983, the Audit Divlsion had not recelved a

reply to its Bulk Sale QuestlonnaLre.

2. On January 6, 1983, the Audlt Division lssued a Notlce of Deterninatlon

and Demand for Payment of Sales and Use Taxes Due to petltloner for the period

December 1, 1979 through October 5r L982. Sald Not lce assessed addlt lonaL

sa les  rax  due o f  $25,430.14 ,  p l -us  pena l ty  o f  $4 ,584.78  and ln te res t  o i  $4r4L9.42 ,

for a total  amount due of $34,434.34. The Notlce also contalned the foJ- l-owing

explanation:

"As a resul-t of a review of returna flled and you (stc) not
sendlng lnforrnatlon reguested, 957" of your reported gross
sales are held to be taxable.t l

3. Petitloner timeLy flled a protest in reeponse to the aforementloned

Notice andr as a result  of  said protest,  the Audlt  Divis ion asslgned thls caee

to one of its field audltors for further review. Sald fleld auditor contacted

pet l t ionerfs accountant and requested that pet l t ionerts books and records'

Lncl-udlng such items as guest checks, cash register tapes, sales Journal,

purchase Journal, sal-es lnvoices and purchase Lnvoices, be nade avallable for

examinatl-on. No records were provLded for examlnatlon and, accordingl-y, the

fleld auditor recomended that the Notlce dated January 6, 1983' be sustained.

4. Pet i t ionerrs faci l i ty was located ln New York Clty and busLness

activities consisted of. the wholesale and retall sal-e of fresh (uncooked) flsh

and also the operatlon of a restaurant whlch served prepared meals for consumptlon

both on and off  the premlses. Pet i t ioner also sold soda and beer ln l ts

restaurant operat lon. Pet i t lonerts whoLesale act lv l t les were conducted ln the

early mornlng hours and lasted until- approxlmatel-y 9:00 A.M. Retall- sale of
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fresh f lsh occurrcd between 9:00 A.M. and 6:00 P.M., whiLe the restaurant was

open for  bus iness f ron 11:00 A.M.  to  3:00 P.M.

5. At the hearl"ng held herein petitioner submitted in evldence sales
1

ledgers- which contained hand-recorded entries of gross saLes for each day of

operation. The sales J-edgers contained separate colunns for recording whol€aal€r

retall and restaurant saLes. Wlth the exceptlon of the aforementloned saleg

ledgers, pet i t ioner offered no other books or records in evidcnce.

6. Pet l t ioner also argued that the business was sold in March of 1982 and

that it was thereafter operat,ed by the purchaser, al-though said purchaser used

pet i t lonerts corporate name. On a bul,k sale quest ionnaire pet i t ionerrs presldent

indicated that the business was sold on "3/20/83 Closed 6183n. No credLble

evidence was presented to establ lsh the date pet i t ioner sold l ts buslness and

ceased operat l -ons.

CONCLUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provldes that every person regulred

to collect tax shall keep records of every sale and of al-l amounts paLd'

charged or due thereon and of the tax payable thereon. Such records shall

include a true copy of each sales sLip, lnvoice, recelpt or statement. Petltloner

did not have cash register tapes or any other record that would serve as a

veri f iable record of taxable sales. Hand-recorded entr ies in a ledger of grosg

sales figures for each day were not reliable records to satisfy the statutory

requirenents that records of lndlvldual sales be retalned (Matter of Skiadas v.

State Tax Cornrml"ssLon, 95 A.D.2d,97L>. Accordingly,  i t  was proper audit  nethodology

The sales ledgers
January 31, L982.
period Deceuber 1,

encompassed only the period June 1' 1980 through
The audlt perlod in questlon hereln encompassed the
1979 through October 5, L982.
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for the Audlt  DivLslon to est imate that 95 percent of pet i t lonerts gross sales

r re re  taxab le  sa les  [Tax  Law S1138(a) ] .

B. That in the l"nstant matter petltlonerfs wholesal-e and retall sale of

fresh fish were transactlons exempt fron sales tax; while the sale of prepared

meals and beverages lrere taxabLe transact,ions. Sectl"on 1132(c) of the Tax Law

provides, ln pert lnent part ,  that:

" . . . i t  shal1 be presumed that al l  recelpts for property or
servl-ces of any type mentioncd In subdivis lons (a),  (b),
(c) and (d) of sect l .on eleven hundred f lve.. .  are subJect
to tax untll the contrary l-s establl"shed, and the burden of
proving that any recelpt. . . ls not taxable hereunder shal- l
be  upon the  person requ l red  to  co l lec t  tax . . . t t .

C. That the Audlt  Divis lon accepted pet i t ionerts reported gross sales,

however, it asserted that 95 percent of sal-d reported gross sales were taxable

sales. The Audit  Divis ion, in effect,  disal lowed a substant lal  port lon of

pet i t l "onerrs claimed non taxable sales. Pet i t loner.has fai led to sustain i ts burden

of proof pursuant to Tax Law sect lon 1132(c) to show that 95 percent of l " ts

gross sales lsere not taxabl-e saLes.

D. That pet i t loner has also fat led to establ lsh that i t  soLd i ts businese

and ceased al l  operat lons effect lve March of 1982.

E. That the pet i t ion of North East Seafood Tradlng Co.,  Inc. Ls dcnled

and the Not l ,ce dated January 6, 1983 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

r[B i 8lg8t,
PRESIDENT
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