
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Noar Trucking Co.,  Inc.

for Redetermlnation of a Defleiency or Revlslon
of a Determination or Refund of Sal-es & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
Period L2 I  L 17 9-8 /  3L I  82.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 years
of age, and that on the 4th day of April, 1986, he/she served the wlthln notlce
of Declsion by certifled mail upon Noar Trucklng Co., Inc. the petl.tioner ln
the within proceeding, by encl-osing a true copy thereof in a securely sealed
postpald wrapper addressed as follows:

Noar Trucking Co.,  Inc.
86-28 103rd Ave.
Ozone Park, NY IL4L7

and by deposlting same encl-osed Ln a postpaLd properly addressed wrapper ln a
post office under the excluslve care and custody of the Unl.ted States Postal
Service wlthln the State of New York.

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn to before me thig
4 th  day  o f  Apr i l ,  1986.

says that the sald addressee is the PetLtl.oner
set forth on said wrapper is the last knoltn addreee

to
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
o f

Noar Trucking Co.,  Inc.

for Redeterml-natl-on of a DeficLency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  12  /  |  179-8  |  3 I  |  82 .

AFFIDAVIT OF }'AILING

State of New York :
s s .  :

County of Albany :

David Parehuck/Connle Hagelund, being duly sworn, deposes and eays that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 years

of age, and that on the 4th day of Aprll, 1986, he served the withln notlee of
Decision by cert i f ied nai l  upon Stanley S. Getzhoff ,  the representat lve of the
petitioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol l -ows:

Stanley S. Getzhoff
274 llad.tson Avenue
New York' NY 10016

and by depositing same encl-osed ln a postpal.d properly addressed ltrapPer ln a
post office under the exclusive care and custody of the United States Poetal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltioner herein and that the address set forth on sald rtraPPer ls the
last known address of the representative of the petitioner.

Sworn to before me this
4 th  day  o f  Apr i l '  1986.
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  4 ,  1986

Noar Trucklng Co., Inc.
86-28 103rd Ave.
Ozone Park, NY LL4l7

GentLemen:

Please take notice of the Declsl"on of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnl.eCratl.ve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to review an
adverse declsLon by the State Tax Coonissl"on nay be lnstltuted only under
Artlcle 78 of the CLvll Practlce Law and Rules, and muet be conrmenced ln the
Supreme Court of the State of New York, Albany Countlr nlthln 4 nonthe from the
date of thls not lce.

Inguiries concernl.ng the computation of tax due or refund allowed ln accordance
wlth thl"s declsLon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatlon Unlt
Butldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs RepresentatLve

Petltloner I s Represent,atlve :
Stanley S. Getzhoff
27 4 t{adLson Avenue
New York, NY 10016



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

NOAR TRUCKING CO., INC.

for Revlslon of a Determlnatton or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perl"od December
through August 31, 1982.

DECISION

Refund
28 and 29

l ,  L 9 7 9

Peti t ioner,  Noar Trucklng Co.,  Inc.r  86-26 103rd Avenue, Ozone Park, New

York lL4I7, f t led a pet l t lon for revl"slon of a determlnat, ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December  1 ,  1979 th rough August  31 ,  f982 (F l le  No.  4568f ) .

A hearing was heLd before James Hoefer,  I lear ing Off icer,  at  the off ices of

the State Tax Connlssion, Two World Trade Center, New Yorkr New York, on

November 20'  1985 at 10:30 A.M. Pet i t loner appeared by Stanley S. Getzhoff ,

Esq. The Audlt Divlsion appeared by John P. Dugan, Esq. (I' l ichael J. Glannon,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the transfer of tanglble personal property to petltioner

approximatel-y one year after its lncorporatl-on was a taxable retall sale or

whether l"t was non-taxable as a transfer of property to a corporatlon upon its

organlzat lon.

II. I{hether the Audit Divislon correctly assessed uae taxea on expense

purchases and fixed asset acqulsl"ttons.
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FINDINGS OF FACT

1. 0n Aprl , l  27, 1983, the Audlt  Dlvls lon issued to Noar Truckl .ng Co.,

Inc. ("Noar") a Notice of Deternlnation and Demand for Paynent of Sales and Uee

Taxes Due assert ing a tax of $8,5t8.35 plus mlnimum lnterest for the perlod

December 1, 1979 through August 31, L982.

2. 0n audit of Noarts books and records, the Audlt Divislon deternlned

addltlonal taxes due as follows:

(a) In flscal- year 1980, Arnuart Whol-esale Beer, Inc. (rrArnuart'f)

t ransferred to Noar transportat lon equlpment wlth a cost basis of $141000.00.

Thls transfer was deemed by the Audit DLvlsion to be a transfer of property

to a corporatl"on upon l"ts organizatlon in consl"deratlon for the Lssuance

of lts stock and, consequently, non-taxable. In 1981, Arnoart transferred

to Noar trucksr trallers and other equlpment valued on the deprecl.atlon

schedule accompanylng Noarfs federal  tax return at $119r592.L0. Noarrs

federal tax return also revealed an l-ncrease in the book value of Noarrs

cap l . ta l  s tock  f ron  $10,000.00  a t  the  end o f  1980 to  $130,000.00  a t  the  end

of 1981, This second transfer was deemed to be a retaiL sale of tanglble

personal property subject to tax. The equipment nas valued by the Audlt

Divl .s ion at $120,091.00, the net book value of Arnmartrs t , ransportat lon

equlpment at the close of the fiscal year endlng Novenber 1980. Equl"pment

valued at $96,428.00 was garaged ln a county subJect to 4 percent tax; the

bal-ance was garaged ln a county subject to 8 percent tax. Total tax due

was calculated accordingly and deternl-ned to be $5r750.16.

(b) Upon revlew of a sampLe of l-nvolces fron Noarrs suppll"ers, the

Audit Dlvisl"on dl"scovered that two suppliers falled to separately state

the saLes tax charged. One supplier, Best Trucks, noted on lts lnvol.ces
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that sales tax was lncLuded ln the total sales prl-ce; the other, Ganl"n

Ttre, sfunply noted the total sales prlce wlthout mention of eales tax.

The Audlt Dlvl.sl"on concluded that Noar falled to pay sales tax on purchasee

made from these suppliers. From Noarrs dlsbursements journal, the DlvleLon

accumulated total  purchases from these suppl lers of $29,576.00, on whlch a

use tax  o f  $2 ,382.39  was assessed.

(c) Noarrs books showed f lxed asset acqulsl t lons total l lng $4,762.00.

Because petltloner could not subst,antlate that sales tax was pald' a use

tax of $385.80 was assessed on these purchases.

3. Noar is a New York corporation forned by Arnnart and Lncorporated on

or about February 1, 1980. Noar ls a transportatLon and dellvery company whlch

provldes services t,o Arnmart, l"ts sol-e customer. It was created by Arnnart to

Lnsul-ate the beer wholesaler from 11ab1L1ty arising out of the transPortation

and delivery end of the business. The prlnclpals of the tlro corporatlona are

the same.

4. In 1981, over a perlod of approxinately twelve months, Arnmart trans-

ferred t,o Noar ownership of varlous trucks and tralLers as the motor vehlcle

registrations and insurance coverage explred. This was done because lomedtate

reglstratlon of the vehicles ln Noarrs name would have resulted in a forfelture

of whatever tlme remalned on Arnmart,rs reglstratlon. The motor vehlcle law

would have al-lowed no rebate to Arnmart for the unused portlon of the reglEtratlon

perlods. Noar began doing business on or about the date of lts incorporatl"on,

February  1 ,  1980.

CONCLUSIONS OF LAW

A. That section

tt t ransfer of tLt le or

1101(b) (5 )  o f  the  Tax  Law def ines

possess ton  or  bo th . . .by  any  means

sa le ,  ln  par t r  8s  I

whatsoever for a
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considerat l -on.rr  Tl t le and possession of the property in lssue were transferred

by Arnmart, to Noar durlng the flscal year whl"ch ended November 30, 1981,

Moreover, the assets of Noar increased aft,er the transfers occurred and the

book value of the stock held by Arnmart or lts princlpals Lncreased accordlngly.

This lncrease ln value of the capital stock constl-tuted conslderatLon for the

transaction. Therefore, there was a transfer of possesslon for conslderatlon

and, unlese the transfers fa11 wlthln a speclfled excluslon, the tranaaction

was a taxable sale under sectlon 1f05(a) of the Tax Law lsee Matter of Seymour

Morr ls d/b/a Sunny Vending Co.,  State Tax Connlsslonr February 4, 1983, conf irned

1 0 1  A . D . 2 d , 6 6 6  ( 3 r d  A p p .  D l v . ) 1 .

B. That certaln transactl-ons are excluded from the deflnltion of a sale

by sectton 1101(b)(4)(11f)(D) of the Tax Law. Among these exclusl .ons are

t,ransfers of tangible personal property to a corporatlon upon lts organlzatlon

in return for the lssuance of lts stock. ttOnly transactLons made at the tLme

of the commencement of corporate buel-ness, or withln a reasonable tlme thereafter,

while the corporation is stil-l- in the process of organl"zlng lts busLnees' are

e l ig ib le  fo r  the  exc lus ion"  [2A NYCRR 526.6(d) (5 ) ( i i ) ] .  Arnnar t  dLd no t

tranafer the tanglble personal property to Noar upon Noarre otgantzatlon. Noar

came into exlstence and began doing buslness on February I' 1980, whlle the

transfers occurred between December 1, 1980 and November 30, 1981, from ten to

twenty-one months later. The mere fact that the transactions ln lssue nlght

have come withln the operatlon of the statute had they occurred earller ln tlme

is lrrelevant. Arnmart and Noar 'rchose not to follow procedures which would

have exempted the transactl.on from the sales taxtt and thelr declslon not to do

so precludes them fron clalnlng the benefits of the excluston (Prospect Dalry, Inc.

v .  Tu lLy ,  53  A.D,2d,755;  see a lso ,  Mat te r  o f  Seymour  l lo r r l s ,  g ry ) .  There fore '
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the transfer of tanglble personal property to Noar tn 1981 nas a taxabLe retail

saLe no t  fa l l lng  w l th ln  the  exc lus lon  prov ided by  sec t lon  1101(b) (4 ) ( f f i ) (D) .

C. That Tax Law sectlon 1132 provides, ln pertlnent part; that whenever a

customer is glven a sales sllp or invoicer o tax shal1 be charged and shown

separately on the flrst of such documents gtven to hlm. By regulatlon, the Tax

Commlssion has provlded that the words 'rtax incLuded" or sinl-lar worde on an

lnvolce do not constl"tute a separate statement of the tax, and where such words

are used, the entlre amount charged is deemed the sales price of the proPerty

sold [20 NYCRR 53I.2(b)(3)] .  Where a customer has fai led to pay a tax to a

person requlred to col lect l t ,  Tax Law sectLon 1132 requires the customer to

pay the tax dlrectly to the Tax Counnlssion. SLnce Noar dld not pay sales tax

on expense purchasea or capital asset acqulel"tions, the Audlt Dfvisl.oa properly

inposed a compensatlng use tax, deening the entlre amount paid by Nobr to be

the sales pr ice of the property sold.

D. That the petltLon of Noar Trucklng Co., Inc. is hereby denled and the

Notice of Determlnatlon and Demand for Payment of Sales and Use Taxes Due

Lssued on AprlL 27, 1983 ts sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR O 41986
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