
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

RLchard Moskolrltz
d/bla Ram Service Stat lon

for Redeterml.nation of a Deflcl.ency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 3 /  L 179-8 /  3I  |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Conrmission, that he/she Ls over 18 years
of age, and that on the 4th day of Aprll, L986, he/she served the wlthin notlce
of Declslon by certl,fled mal1 upon Rl.chard Moskonitz, d/bla Ram Servlce Statlon
the petitioner in the wlthin proceeding, bY enclosing a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Richard Moskowitz
d/bla Ram Servlce Stat ion
1870 East 35th Street
Brooklyn, NY LL234

and by depositing same encLosed ln a postpald properLy addreesed wrapper tn a
post office under the excluslve care and cuetody of the Unlted Statee PostaL
Service rf,ithin the State of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before ne thls
4 th  day  o f  Apr i l ,  1986.

says that, the said addressee is the Petltloner
set forth on saLd rtrapper Ls the laet knolffi address

rLzed to adminLste
Tax Law sec



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Richard l.loskowltz
dlbla Ram Servlce Stat ion

for Redetermlnatlon of a Defl.cLency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 e 29 of the Tax Law for the
Per iod  3 /  L  /79-81  31  182.

AFFIDAVIT OF }fAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Connle l{agelund, belng duLy sworn, deposes and saye that
he/she ls an employee of the State Tax ConnLssion, that he/she ls over 18 yearg

of age, and that on the 4th day of April-, 1986, he served the wlthln notlce of

Decislon by certlfled nail upon Barry Snlth, the representatlve of the
petLtloner in the wlthln proeeeding, by encloslng a true copy thereof ln a
securely seaLed postpaLd lsrapper addreseed as foLlows:

Barry Snith
LL6-02 Queens BIvd.
Forest Hi l l -s,  NY 11375

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal-
Servlce withln the State of New York.

That deponent further says that the saLd addresaee is the rePresentatlve
of the petltloner hereln and that the address set forth on said rtrapPer ig the
last known address of the representatlve of the petitloner.

Sworn to before me this
4th day of Apri l ,  1986.

er

"d
to



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  L 2 2 2 7

Aprll 4, L986

Rlchard l.loskowitz
d/b/a Ran Service Station
1870 East 35th Street
Brooklyn, NY LL234

Dear Mr. Moskowl"tz:

Pleaee take notlce of the Declslon of the State Tax Coumlssion encl.oeed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng l.n court to revlew an
adverse declsLon by the State Tax Commlssion may be lnstl.tuted only under
Artlcle 78 of the Civll- Practtce Law and Rulesr and must be conrnenced la the
Supreme Court of the State of New York, Albany Countyr wlthia 4 monthe fron the
date of this not ice.

Inquirles concerning the conputatl.on of tax due or refund allowed ln accordance
with thts decislon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Ll.tLgation Unlt
BulLdlng #9, State Canpus
Al.bany, New York L2227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Taxl.ng Bureaurs Representatlve

Peti tLoner I  s RepresentatLve:
Barry Snlth
LL6-02 Queens Blvd.
Fores t  H l l l s ,  NY I1375



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD MOSKOWITZ
DlBIA RAM SERVICB STATION

for Revlslon of a Determinatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod March 1,
through August 31, 1982.

DECISION

Refund
28 arrd, 29

1979

Petl t ioner,  Rlchard Moskowitz,  1870 East 35th Street,  Brooklyn, New York

11234, f l led a pet i tLon for revlsion of a determlnat ion or for refund of saLes

and use t,axes under Artlcles 28 and 29 of, the Tax Law for the perlod March 1,

1979 th rough August  31 ,  1982 (F t le  No.  50889) .

A hearlng was held before Arthur Johnson, Hearing Off icer,  at  the off lces

of the State Tax Commission, Two WorLd Trade Center, New York, New York, on

November 19, 1985 at 2245 P.Yt.  Pet i t ioner appeared by Barry Snith,  Esq. The

rAudlt  Divls ion appeared by John P. Dugan, Esq. (Wil t tan Fox, Esg.,  of  counsel) .

ISSUES

I. Whether petitioner tinely applled for a hearl,ng.

II. Whether the Audit Divlslon properly estimated addltlonal aales taxe6

due fron petLtl.oner based on an examlnatlon of available books and records.

III. Whether petitioner is personalLy llable for the taxes determined due

by the Audlt  Divls lon.

FINDINGS OF FACT

1. Pet i t ioner,  Richard Moskowltz d/b/a Ram Servlce Stat lon, operated a

gasoline service station Located at 2489 Coney Island Avenue' Brooklyn' New

York.
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2. Petttloner provided the Audit Dlvielon wl.th lncomplete and Lnadequate

books and records to conduct an audlt. As a result, the AudiE Divislon estlnated

the taxes due from petltloner and lssued the fol-lowlng notlcee of deternLnatlon

and demand for payment of sales and uee taxes due:

Dat of Notl"ce Period Tax Penalty Intereet total

June 18, L982 3 lL l79  to  5 l3L /80 $  56 ,379 .82  $28 ,189 .92  $17 ,846 .65  $102 ,416 .39
38 ,573 .61  L9 ,286 .8L  L4 ,795 .L8  72 ,655 .60De t  20 ,  1983  9 lL /80  to  2 l28 l8 l

Mar 24, Lgg4
20,  1984

6 lL /80  to  8 /31 /80 1 8 ,  2 7 8 .  I  I 9 ,139 .06  8 ,656 .39  36 ,073 .56
56,489.10 32,638.69 202,L05.963 l I l 8L  to  3 l3L /82  1L2 ,978 .17

3. The above notLces nere sent reglstered nall and petltioner adnltted

recelpt thereof. Petltloner dld not flle petltlons lrlth respect to the notlces

dated June 18, L982 and March 20, L984. A tlnely petltlon was flled for the

notlce dated December 20, 1983 whlch covered the perlod Septenber 1, 1980

through February 28, 1981.

4. For approxlmately four months in L977, Rlchard Moskowltz punped

gasollne at a servlce statlon operated by Nlcholag Rositano which was at

the same locatLon later occupled by Ran Service Statlon. In December, L977,

petltloner filed a certl"ficate of dolng buelnees under the name Ran Service

Statlon. He aLso opened a checklng account under that name. Petltlooer waa

the only authorlzed slgnatory on the bank account. Petitloner pald the bl.Lle,

signed checks and sales tax returns. The tax returns were prepared by aa

accountant, charles Harrary, who aLso malntalned the books and recorde.

5. Petitloner took the posltlon that the gas statlon wae owned by Nicholas

Rosltano and that he was only ernployed as the uanager. Pettttoner argued that

his actlons were dlrected by Mr. Rositano and hl.s accountant, Mr. Ilarraryr and

that he had no knowLedge of the flnanclal affairs of the buslness.

6. The Audlt Dtvlslon estlmated the taxable sales by applylng narkup

percentages to purchases of gasollne and o11 obtalned fron the books and
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records which amounted to $9531365.91 and $29,485.54, respect lvely '  for the

perlod March 1r 1979 through ltay 31, 1980. Gasoline purchases were marked up

15 percent and ol"1 purchases nere marked up 50 percent. These percentages were

based on prior audit experience wl-th slmilar businesses. The addttLonal taxable

sales were $704 ,657 .68 with tax due thereon of $56 ,379.82. The underreport ing

factor for thls perlod was 190.34 percent.  This percenrage was used to determlne

the additional taxes due for the perlods lndlcated Ln Flndlng of Fact "2".

Because of the substantlal underreportl"ngr the Audit Division asserted the fraud

penalty under sect lon 1145(a) (2) ot  the Tax Law.

7. Petitl"oner dld not contest the nethod of audlt or the amount of tax and

penalt l .es assessed.

CONCLUSIONS OF LAI^I

A. That sect lon 1138(a)(1) of the Tax Law provldes, in pert l"nent part ,

that a notice of determinatton of tax due shall be gLven to the person llable

for the collection or payment of the tax and such determination sha1l flnaLly

and irrevocably fix the tax unless the person agalnst whom lt ls asseseed'

I withln nlnety days after givlng of notice of such determlnation shall apply to

the tax commlssion for a hearing, or unless the Tax Comml.sslon of lts own

rmotl"on shall redetermlne the same.

B. That sect l"on 1L47(a) (1) of  the Tax Law provldes that a not lce of

deternination shall be uailed pronptly by reglstered or certlfied nall and that

any perlod of tine whlch ts determlned accordlng to the provlslons of Article 28

by the givlng of notlce shal1 conrnence to run fron the date of nalLing of such

not lce. The Audit  Divls lon properly not l f ied pet i t ioner of the addlt lonal

taxes due on the dates set forth ln Flndlng of Fact t'2". A tlnely petl.tion was

f l led only for the not l-ce lssued December 20, 1983. SLnce no petLt ions were
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f t led with respect to the other not ices, the tax assessed thereon was f lnal ly

and irrevocably fixed.

C. That slnce petitioner malntalned l-nadequate and lncomplete books and

records' the Audlt DivisLon properly determlned taxable sales baeed on avallable

lnfornatlon and external lndices as provlded in sectlon f138(a) of the Tax Law.

D. That sect lon 1133(a) of the Tax Law places personal l labl l l ty for the

taxes imposed, collected or required to be collected under Artl"cle 28 upon

"every person requlred to collect any tax'r imposed by said artlcle. Section

1131, subdivis lon (1) provides the fol lowlng def inl t lon for the term "persons

requlred to col lect taxrr:

" tPersons required to col lect taxt or tperson required to coJ- l-ect any
tax lmposed by this article' shall lnclude: every vendor of tanglble
personal property or services; every reclpient of amusement charges;
and every operator of a hotel. Said terns shalI also include any
off l .cer or enployee of a corporat ion or of a dlssoLved corporat lon
who as such officer or empl-oyee ls under a duty to act for such
corporati"on in complying wlth any requirement of this artlcle and any
member of a partnershl.p. tt

E. That resolut ion of the issue of personal l iabl l l ty for sales tax due

turns upon a factual determinat lon in each case (Vogel v.  Deprt .  of  Taxat ion and

Finance, 98 l{ lsc.2d 222; Chevlowe v. Koerner,  95 Mlsc.2d 388).  Relevant

factors ln nakl.ng such determinatlon lnc1ude, inter alia, day-to-day responsl-

bilities in the corporatlon, involvenent ln and knowledge of the corporationrs

flnanclal affairs and its management, the ldentity of the person who prepared

and signed tax returns and the authorlty to slgn checks [Vogel, supra; see also

2 0  N Y C R R  5 2 6 . 1 1 ( b ) 1 .

F. That petltioner was a person requlred to collect tax wlthln the

meaning and intent of  sect ions 1131(1) and 1133(a) of the Tax Law and therefore

ls personal ly l iable for the taxes due.



-5-

G. That the pet i t lon of Rtchard Moskowltz d/bla Rarn Servlce Stat lon ls

denied and the notices of determlnation and demand for paynent of sales and use

taxes due lssued June 18, 1982, December 20, 1983 and March 20, 1984 are sustalned.

DATED: Albany, New York STATE TN( COMMISSION

APR 0 41986
PRESIDENT



P 3 l , i  37 t  b l L
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PFOVIOEO
NOT FOR INTERNATIONAL MAIL

(See Reversel

,  P  3 t , i  373  bL?
FECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL

(See Feverse)
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