
STATE OF NEW YORK

STATE TN( COMMISSION

Ia the Matter of the Pet i t lon
o f

Mohawk Dental  SuppLy Co.,  Inc.

for Redetermlnatl.on of a Deflclency or Revlelon
of a Deterntnatlon or Refund of Sales & Use ax
uoder Art lc le(s) 28 e 29 of the Tax Law
for  the  Per lod  3 lL178-2 /28 /8L .

State of New York :
a s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duLy
he/she l.s an employee of the State Tax Conml"sglon
of age, and that on the 8th day of Auguet, 1986,
notice of declsl"on by certlfied mall upon Mohawk
petltloner ln the wlthln proceeding, bI encloslng
securely sealed postpaid wrapper addressed as fo1

AFFIDAVIT OF MAILING

, deposes and saye that
that he/she ls over 18 years

she served the wlthtn
al Supply gs.,  Inc. the

a true copy thereof ln a

Mohawk Dental Supply Co., Inc.
Cel-l Drive
E. Syracuse, NY L3057

aad by deposltLng sane enclosed ln a
post offLce under the excluelve care
Service rtrlthln the State of New York.

postpald p rly addreeeed wrapper ln a
and custody f the Unlted Statee Postal

That deponent further says
hereLn and that the address eet
of the pet i t loner.

Sworn to before ne thls
8th day of August,  1986.

that the eaid ssee ls the petltl.oner
forth on sald wr r ls the last knolm addreee

pursuant, to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet,itlon
o f

Mohawk Dental- SuppLy Co., Ioc.

for RedeternlnatLon of a Deflctency or Revlelon
of a Deternlnatlon or Refund of Sal-es & Use ax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  3 lL178-212818I .

AFFIDAVIT OF MAILING

State of

County of

New York :
9 S .  :

Albany :

DavLd Parchuck/Janet M. Snayr belng duly
he/she ls an enployee of the State Tax Conmleslon
of age, and that on che 8th day of Auguet, 1986,
declslon by certlfled nall upon David A. Yaffee'
petitLoner Ln the withln proceedlng, bI encloslug
securely sealed postpatd \rrapper addtessed es fol

Davld A. Yaffee
Yaffee & Yaffee
555 E. Genegee Street
Syracuse, NY 13202

and by depoeltl"ag s:rne encLosed in a
post offlce under the excluslve care
Service wlthin the State of New York.

, deposes and saye
that he/she Ls over

served the \rlthto
represeotatlve of

a true copy thereof

postpald p rly addressed wrapper ln a
aod custody f the Unlced States Poetal

that
18 years

ootl.ce of
the

lna

That deponent
of the pecLttoner
last known address

further says that the eaid add
herel"o aod that the address set

the representatlve
sald wrapper 1s the

of the representatlve of the

ssee 1g
forth on
t l t loner.

Sworn to before ue thls
8th day of August,  1986.

to
pursuant to Tax Law seetlon 174
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August 8, 1986

Mohawk Dental  Supply Co.r Inc.
Celi Drlve
E.  Syracuee,  NY 13057

Gentlemen:

PLease take notice of the decislon of the State T
herewlth.

ConmiseLon Encloeed

You have now exhausted your rlght of revlew at t adntnlstratl"ve leveI.
Purguant to sect lon(s) 1138 of the Tax Law, a p in court to revlew an
adverse declsl.on by the State Tax Cornm{sston may
Article 78 of the Cl"vil Pract{ce Law and Ruleg,
Suprene Court of the State of New York, Albany
date of thls not lce.

Inqulrles concerning the conputatlon of tax due o
$rLth thl"s decl"sLon nay be addressed to:

NYS DepE. Taxatlon aod F
Audlt Evaluation Bureau
Assegsment Revlew UnLt
Bulldlng #9, State Canpue
Albany, New York L2227
Phose # (518) 457-2086

Very

cc3 Taxlng Bureaufs Repreaentatlve

Petl t loner 's Representat lve:
Davld A. Yaffee
Yaffee & Yaffee
555 E. Genesee Street
Syracuse, NY 13202

lnstltuted only under
must be comenced l.n the

ty, withln 4 months from the

refund allowed ln accordance

truly yours,

TN( COMMISSION



STATE 0F NEI^I Y0RK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

MOHAWK DENTAL SUPPLY CO., INC.

for Revtslon of a Deternlnatlon or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod March 1,
through February 28, 1981.

Refund
28 and 29

L978

DECISION

East Syracuse, New

or for refund of

for the perlod

Petl t loner,  Mohawk DentaL Supply Co.,  Inc., 11 Drlve,

York

saleg

I'larch

I .

from the

Las.

I I .

1 .

dental

2 .

lesued

13057, f l led a pet l t lon for revLston of a

and use taxea under Articlee 28 and 29 of

natlon

Tax Law

1, 1978 through February 28, l98l (f l le t lo 38029).

0n August 1.2, 1983, petitloner flled a wal" of hearl"ng and requested

gsion on the bagls of thethat thls matter be dectded by the State Tax

contents of the flle wlth all brlefs to be subnLt by Novenber l ,  1983.

After due conslderation, the State Tax Conmlss renders the foLlowtng decletoo.

rssuEs

Whether certaln products eoLd by

lnpositlon of sales and use taxea

pet l t r to dentlsts are exempt

under t lon 1115(a) (3) of  the Tax

Whether sect ion 1115(a)(3) of the Tax

. FINDINGS OF FACT

Petltloner, Mohawk Dental Supply Co., I

suppLles and equlpment.

On Septenber 20, 1981, as the reeult  of

is unconstltutlonal.

., was engaged ln the sale of

audlt ' the Audlt Dl.vlsloo

Salee and Use Taxesa Notlce of DeternlnatLon and Demand for P of



-2-

Due agalnst petitloner coverlng the perlod March

1981 for taxes due of f i2,802.16, plus interest o

$3 ,  245  .  15  .

3. On audLt, the Audit Dlvlslon exanLned s

found that petlttoner falLed to collect tax on s

for whlch no exemptlon certifl-cates were on file

$16,269.89, or .95 percent of reported taxable

applled to reported taxable sales for the audit

deternlne addlt l .onaL taxable saleg of $43,6L4.L9

Petitloner executed an agreement dated Jul-y 14,

use of the year 1980 as a basie for deternlnlng

entire perLod under audlt.

4. The Audl"t Dlvl"s{oa relled on audlt gu

ln deteruLning the taxablltty of the products eo

gul"delLnes cl-assified Ltens sold by dentaL labor

l ,  1978 through Februaty 28,

$442.99,  for  a  to ta l  o f

lnvolces for 1980

of certaln deutaL

Theee tteos amounted

Les. Thls pereentage

r lod of  $4,590,967.00

tax due thereon of

I whereby lt agreed

sales tax llablllty

aod

supplles

to

rtas

to

$ 2 , 8 0 2 .  1 6 .

to Che

for the

lnes for dental

by pectttotrer.

ies as taxable

laboratorles

Theee

or exempt:

Exempt

dentures
partLal dentures
brldges
artlfl"cial teeth
crortns
drugs
reline kits
repal"r serviceg

TaxabL

orthodontlc
precl"ous
non-preclous
porcelaln and
restoratlve and
dental ceuents
furnlture and f
tooLs and equlp

€t

l ics
fll l lng materlals

res
t

5.(a) Followlng the audltr a coof€reoce was held with petltioner and, as

a result, the Audlt Dlvislon requested the T L Servl.cee Bureau to revlew

. Descrlptlons of Ltems and

of such products were Cavlt

the taxablllty of certaln products sol-d to dentls

thelr uae were provlded for certaln products.

and Nupro.
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(b) Cavlt ls a premlxed lrenler temporary seal- and fll l-ing. Its

lngredlents are: z lnc oxlde, cal lctun sul fate, zLnc sul fate, gLycolacetat€r

polyvtnylacetater polyvlnylchloriJde-acetate, trlethanolomlne aod red pigoent.

Nupro is a prophylaxls paste for icleanlng and pollshlng teeth. It ls uaed ooly

by lndlvlduals professtonally tr4l"ned to perforn dental prophylaxLs. The

ln  i t se l f .

al l  drugs.

manufacturerts lnfornatlon regar{lng Cavlt states chat lt ls not a medlcatlon

The llterature stateE further that Cavlt ls compatible for uee wl"th

(c) The Technlcal Servl"cds Bureau advlsed the Audlt DlvLslon of lts

determl"natlon as to the taxabl.e dtatus of varlous products. The Bureau was

unable to make a determinatlon ori some Ltens because of lnsufflcleot infornatLon.

The Bureauts determlnatLons, excfpt for four items, rrere conelstent wlth the

Audit Dlvlslonts and, therefore, ino revlslons were made to the audlt aaaesauent.

(The four exceptlons were deternljned taxable by TechnlcaL Servicee and exempt

by the Audit  DLvLslon.) ,
' 

6, Petitloner argued that qany of the producte deternl"ned taxable contaln

drugs as lngredlents and that al-J1 are used for the sane baelc purpoae' that ls'

treatment of the dtsease of toot\ decay. Moreover, petltioner argued tiat

sect lon 1115(a)(3) of the Tax Lar. f  provldes no ascertalnable etaodards, aad la

amblguous and unconstitutional lrt falllng to provlde a reasonable degree of

certainty and deflntt,iveness.

co\clusroNs oF LAI.I

A. That sect lon 1f15(a)(3) 
iof  the Tax Law provides an exemptlon from
I

sales and use taxes for "(d)rugs iand nedlclnes lntended for use, lnternally or

externalll, ln the cure, nLtlgatior, ar".tment or prevention of l.l lnesses or

dlseases in human belngs, medlcaLl equlpment (Lncludlng component parte thereof)



I
I
I
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and suppl ies required for such ufe or to correct or al leviate physLcal lncapacity. . .
I

but not lncludlng.. .suppl ies, ot trer than such drugs and medlcines, purchased at

I

retall for use ln performing nedfcal and sinllar services for compensatlon.r'

The regulations provlde, to p"tti
I

I 'Medlcal equipment ana suppfies purchased for use Ln perfornlng
nedlcal or slmilar servlcesl for compensatlon are not exempt from
tax.. .  Exanple 4: Dental  fuppl- les such as porcelaln, mercal loy,
gold, s l lver,  acrylLc dentufe base, analgam, conposite resln, s lLl-
cate, and dental fl-oss are frot exempt when purchased by a dentl-st who
w111 use them ln performingi a dental service for compensatlon.tt 20
N Y C R R  5 2 S . 4 ( h )  ( 1 ) .

J

The dist inct lon which the statuth ( fax Law sect ion l lL5tal  t3l  and [4])  and the

regulatlons (20 NYCRR 528.4 and p28.5) draw between fllJ.lng substances, whlch

are not exempt, and prosthetlc af.ds, such as false teeth and permanently

a t t a c h e d c r o w n s w h 1 c h a r e e x e m p t | h a s b e e n h e 1 d t o b e r e a s o n a b 1 e ( @ l J ,
i

o f  S t a t e  o f  N . Y .  v .  N . Y . S .  T a x  C P m . ,  1 1 0  A . D . 2 d  9 8 8 ,  a f f d .  5 6  N . Y . 2 d  9 3 9 ) .

B. Thar the language of sei t ton 1115(a) (3) of  the Tax Law and regulat ion

sectlon 528.4 is clear in that afr exenptlon ls not appl-lcable to suppLles used

for the treatment of diseas" rf,"f, purchased by a person performLng dentaL

servlces. Exempt purchases by ai dentist are llnlted to drugs and nedlcines.

The mere presence of a drug ingrbdlent in a product does not necessarily nake
I

the ltem a drug or medlcine. fefCtttoner failed to establlsh that any of the

items determined taxabl-e by the iAudlt Divislon were drugs or mediclnes rather

than supplLes.

C. That the constltuttona$.ty of the Laws

thereof in partlcular instances lr" nt"",tted at

State Tax Counrission. Petltion{rrs clalm that

provides no ascertainable standa,irds is unconvinclng. During the perlod under

consideration, regul-atlons were iln foree whlch lnterpreted the statute and

of New York and of the appll'catl'on

the adninistratlve level of the

Tax Law sec t ion  1115(a)  (3 )
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furnished exampl-es as guidance. Furthermore, tt[s]tatutes creatlng a tax

exemption are to be strlctly and narrowly construed (cltatLons omltted).rl

(Denta l  Soc le ty  o f  S ta te  o f  N.Y. ,  gg , Ig , ,  110 A.D,2d a t  989. )

D. That the petltion of Mohawk Dental SuppJ-y Companyr Inc. is denled and

the Notlce of Determinatl-on and Demand for Payment of Sales and Use Taxes Due

issued September 20, 1981 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

Au6 0 E 1s86
PRESIDENT
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