
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petition
o f

Mldland Asphalt Corp.

for Redeterminatlon of a Deficlency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Perlod 2 |  28 /  8O-8 I  3L /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Cornrnisslon, that he/she is over 18 years

of age, and that on the 30th day of June, 1986, he/ehe served the wlthln notlce
of Decislon by certLfied mail upon Midl-and AsphaLt Corp. the petltioner Ln the
nithln proceedlng, by enclosing a true copy thereof in a securely eealed
postpaid wrapper addressed as fol lows:

Mldland Asphal-t Corp.
640 Young St.
Tonawanda, NY 14f50

and by deposLting same encl-osed in a postpaLd properly addressed wrapper ln a
post office under the exclusive care and custody of the UnLted States PostaL
Service wlthin the State of New York.

That deponent further says that the said addressee ls the Petltioner
hereln and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
30th day of June, 1986.
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STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Midl-and Asphal-t Corp.

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Period 2 |  28 |  80-8 |  3L |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an empLoyee of the State Tax ComissLon, that he/she ls over 18 yeers
of age, and that on the 30th day of June, 1986, he served the wlthln notlce of
Decision by certifled nall upon Jeffrey A. Iluman, the representatlve of the
petitioner in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpald lrapper addressed as fol-Lows:

Jeffrey A. Human
Gross, Shuman, Sl lver,  Laub & Gl l- f l lLan, P.C.
2600 Main Place Tower
Buffalo, NY 14202

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Poetal
Servlce within the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petitloner hereln and that the address set forth on said ltraPPer ls the
l-ast known address of the representatlve of the petltloner.

Sworn to before ne this
30th day of June, 1986.

ster
sect i



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 30, 1986

Mldland Asphalt Corp.
640 Young St.
Tonawaoda, NY 14150

Gent,lemen:

PLease take notlce of the Declslon of the State Tax Co Lssloo eocloeed
herewith.

You have now exhausted your right of revLew at the adnLnLstrative level.
Pureuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse declslon by the State Tax Comlsslon may be Lnstltuted onJ.y under
Artlcle 78 of the CivLl Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wl"thl"n 4 nonthe from the
date of thLs notLce.

Ingulrles concernlng the computatlon of tax due or refund allowed in accordance
with this decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Untt
Bullding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very cruly youre,

STATE TAX COMMISSION

cc: Taxing Bureauts Representatlve

Petltl"oner I s Representat,tve :
Jeffrey A. Human
Gross, Shuman, Silver' Lgub & Gllfll lanr
2600 l4aln Place Tower
Buffalo, NY 14202



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MIDLAI{D ASPHALT CORP.

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlods Endlng
February 28, 1980 through August 31, L982.

DECISION

Petltioner, Mldland Asphal-t Corp. , 640 Young Street, Tonawanda, New York

14150, f l led a pet i t lon for revision of a determinat lon or for refund of ealee

and use taxes under Articles 28 and 29 of the Tax Law for the perlods endlng

February 28, 1980 through August 31, 1982 (Fi le No. 45418).

A hearlng was held before James J. Morr ls,  Jr. ,  Hearing OffLcerr at  the

off lces of the State Tax Comnlssi-on, State Off lce Bui ldlng, 55 Court  Street,

Buffal-o,  New York on June 19, 1985 at 1:15 p.n. with al- l -  br iefs recelved by

November 26, 1985. Pet l t loner appeared by Gross, Shuuan, Sl lver,  Laub &

Gll f l l lan, P.C. (Jeffrey A. I lunan, Esq.,  of  counsel) .  The Audit  Dlvieion

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counset).

ISSUES

I. Whether certain equLpment purchased by petltloner quallfles for the

tax exemption provlded ln sect ion 1115(a)(12) of the Tax Law for nachlnery and

equlpment used directly and predomlnantl-y ln the production of tanglble pe.tsonal

property for sale by nanufacturlng or ptocesslng.

II. Whether certain el-ectrlclty purchased by petitlonet was used dlrectly

and exclusivel-y Ln the production of tangible personal property for sale by

manufacturing or processlng.
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III. tlhether the receipts fron the purchase of a mlx-paver are exemPt

fron tax as a purchase for resale.

FINDINGS OF FACT

1. On June 20, 1983, the Audlt Division lssued to petltloner' Mldland

Asphal-t Corp., a Notlce of Determinatl-on and Demand for Paynent of Sales and

Use Taxes Due assert lng addlt ional-  tax due of $19r613.16 excl-usive of lntereet

for the perlods ending February 28, 1980 through August 31' 1982 lncluslve.

PetLtloner had executed a conaent extending the pert-od of lirnltatlon for aseegs-

ment authorlzing lssuance of a notice assessing taxes for the aforementloned

perLods on or before June 20, 1983.

2. The asserted tax due relates to:

(a) $76,726.34 of purchases of equlpnent for pet i t lonerrs
emulslon m111 ln Tonawanda, New York, al-l of which had
a useful- llfe ln excess of one year;

(b )  $12r938.27  o f  purchases  o f  e lec t r i c i t y  fo r  the  emuls lon
nill- ln Tonawanda, New York separateJ-y metered to
machinery and equipment;

(c )  $8 ,428.84  o f  purchases  used to  renovate  pe t i t loner rs
faci l i ty in Victor,  New York of which $6,604.49 were
for val-ves, vents, heatlng elements, gauges, and
simllar itens having a useful llfe ln excess of one
year and $1'824.35 of which was for excavatlon work
upon whlch sales tax !ra6 paid; and

(d) $144,469.3L for the purchase of a mlx-Paver on May 5,
1980 whlch equLpnent had a useful life in excess of
one year and requlred the service of a skl-lled operator
for Lts operat ion.

3. PetLt ioner,  Mldland Asphalt  Corp.,  has been ln busLness for 45 jealao

For the past 16 years lt has had the capabiltty to manufacture emulalfled

asphalt. PrLor to havlng such capablllty petitlonerts operation wae Llnlted to

spray appl-lcationn deJ-fverlng to bulkr or dellvering to nl.x wlth a cuatomerta

aggregate.
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4. Petitioner ls a member of the Liquld Asphalt Distrlbutors Associatlon

and the Assoclate General Contractors of Amerlca and Ls also affLltated wlth

the Asphal-t Enulslon Manufacturer AssocLatlon.

5. Petltloner maintains three plants located in Tonawanda, Buffalo and

Vlctor, New York. Based at those plants are 10 bulk haullng unLts, 23 asphalt

dlstributors for spray appl-icatlon, 6 nlx-pavers to mlx and place cold mlx

pavement, and 2 pug n111 nlxers to mix and comblne emulslon for stockplle patch

and pothole patch. Petltioner has the ablllty to store as inventory approximately

800r000 gal lons of asphalt .

6. Petltioner views ltself as a manufacturer of asphalt and a distrlbutor

o f  aspha l t .  Pe t l t ioner  dLs t r lbu tes  aspha l t :  (a )  f .O.S.  i t s  p lan ts ;  (b )  by

dellvering asphalt ln bul-k to the customet; (c) by applylng asphal.t via eprayLng

Lt onto the road, hlghway, parklng lot or other surface; or (d) by applylng

emul-sified asphalt to the road, hlghwayr parklng lot or other surface through a

mlx-paver.

7. Approximately 5 percent of the asphalt output of petitionerts Tonaltanda

plant ls del ivered in bulk to customers'  storage by pet i t loner.

8. Approxlmatel,y 5 percent of the asphalt output of petl.tlonerts Tonaltanda plant

is  soLd F .0 .8 .  by  pe t l t loner  to  cus tomers .

9. Nlnety percent of the asphalt output of the Tonawanda pJ-ant Ls delivered'

distributed and applled by petitloner to the road, hlghway, parklng lot or

other surfaces of the customers through the use of one of pet l t ionerts special lzed

distributlon and appllcation vehlcles. Thls however comprises onl-y about 50

percent of the asphalt petltioner so delLvers, dlstrlbutes and applles. The other

50 percent ls purchased by petlttoner from other manufacturers of asphalt.



-4-

10. The Tonawanda plant contalns an asphalt emulslon nill houeed ln a

separate bullding from the garage where petltlonerrs vehlcles are kept.

The asphalt emuLsion m1.11, as described by petltLonerrs production

manager, takes asphalt cement whlch ls baslcaLly a heavy o11 resldue from the

petroLeum refining process and through the additlon of special chemlcals and

equlpnent disperses the heavy oll- ln a water medlum. The cement le broken down

Lnto microscopic sized partlcles which are then cheurlcal-Ly held ln a water

medlum. As further described by petitionerts plant nanager' asphal-t cement ls

a thermo-plastlc fl-uid which ln order to pump lt, handl-e lt or nake lt flow

would have to be heated to 275 to 300 degrees Fahrenheit. Through the addltton

of chemlcals, the dispersed emulslfLed asphalt, as manufactured at petltlonerrs

pLant, can be stored at temperatures ln the range of 150 to 175 degrees Fahrenhelt'

and such enulsified asphalt is therefore ttsaferrr and nay be handled by different

equipment.

11. The emulsified asphaLt ls used generalLy ln "pavement maintenancett.

It is a bonding agent or lraterproofing agent for exlsting pavement structures

and is an adhesive whLch would cement naturaL aggregates together.

12. Pet l t ionerrs asphalt  products are produced to standard State of New

York or ASTM specificatlons.

13. The nix-paver Ls a speciallzed piece of equipment used ln Pavement

construction. In general, it nixes crushed stone or aggregate lrlth asphalt and

then 1-ays such mixtures to deslred wldth and depth over prepared and graded

roadbed or other pavement surface. The aggregate is supplled to the mix-paver

by a dunp truck whlch moves al-ong sLightly in front of the nlx-paver feedlng

the aggregate to the machlne. The mlxtures lald down by the mLx-pavere nust be

compacted by a road rol-Ier or other slnllar device.
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L4. l l i th respect to pet i t lonerrs.use of i ts mlx-pavers, the road prepara-

tion, dump truck and aggregate, and road roller are aJ-L provided by aome person(s)

(usually the munlctpaLtty ownlng the road) other than petitioner.

15. Petltioner always provldes an operator for lts mLx-pavers except Ln

rare instances ruhere a mlx-paver Ls rented on a long term basLs outslde western

New York.

16. Petl"tioner is responsible for transporting the mlx-paver to the work

si te.  Pet i t ioner pays i ts operatorst wages and Ls responsible for fuel  and

other operating expenses of the mlx-paver.

L7. Pet i t ionerrs operator is responslble to see that the nix-paver is

operated properl-y and responsibly in that such person could refuse to oPerate

the nachLne in a manner which Ls dangerous or in whlch lt night be damaged.

The operator however ls directed by the job foreman as to where to lay down the

asphalt mlx, how fast to go and to what width and depth to lay the mlxture.

18. Pet l t ioner usual ly blds for l ts sales on a seasonal basle. As

concerns road naintenance lt usually deals directly wl-th the partLcular uunlcl-

pallty and as concerns new constructlon it usual-ly deals with a contractor or

subcontractor LnvoLved ln such project. Generally, its bids are for dellvery

of asphalt on demand by the season rather than for any partl-cul-ar quanttty of

asphalt .

L9. Since the asphaLt is produced to general standard speclflcatLons,

petltionerrs bids are quoted wlth respect to provldlng a particular grade of

asphaj- t  F.O.B. and then separate pr ices are quoted for the same grade: (a)

dell.vered and appJ-ied; (b) delivered and mlxed; and (c) delLvered and stockplled.

An additlonal cost wouLd be I'added ont' dependent upon any speclalized equlpment

whlch may be required by the bld specificatLons.
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20. The invoices lntroduced lnto evldence at the hearLng aL1 reflect a

separate change for |trentaL" of the nlx-paver where petitioner made a sale of

delivered and mixed asphalt. Satd Tental charge as expressed on petltionerrs

Lnvoices was stated elther ln terms of cost per gallon of asphal-t supplled or

as an hourl-y rate. Petl-tioner compLled average dally productlon and apptoxlnate

average dail-y gal-lonage del-lvered and mlxed statistics to determLne the per

gal lon rate to be charged to approxlmate pet i t lonerts hourly rate of $75.00 an

hour.  None of the invoices ref l -ected a separate cost for the dr lverts wage8.

2L. No bid speciflcations nor contracts (a) underlying the selected

representatlve invoices presented at the hearing or (b) ltith respect to any

other sales of pet l t ioner rrere presented or offered into evldence at the

hearing.

22. No testimony or evidence was presented at the hearlng wLth respect to

how often, lf everr the ml-x-paver ls rfrentedtt to custouers under clrcumstancee

where petltioner does not also suppLy the asphalt to be distrlbuted and applled

thereby.

23. Petltioner obJects to beLng charactertzed as a contractor and claims

that, lnsofar as is at issue hereLn, lt ls engaged ln the buslness of manufac-

turing asphalt products for sal-e and the rental of nachlnery used to apply and

distrlbute asphalt to pavement surfaces.

CONCLUSIONS OF LAW

A. That Sect lon 1101(b) of the Tax Law ln pert inent part  provl .des:

"(4) Retal l  sales. ( i )  A sale of tanglble personal property
to any person for any purpose, other than.. .  (B) for use by that
person Ln perfornLng the servLces subject to tax under paragraphs
(1),  (2),  (3) and (5) of subdivls lon (c) of  sect ion eleven hundred
flve where the property so sold becomes a physical component Part
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of the property upon whlch the servlces are performed or where
the property so sol-d is later actually transferred to the pur-
chaser of the service in conjunctlon with the performance of the
service subJect to tax. Notwlthstandlng the preceding provisions
of this subparagraph, a sale of any tanglble personal property to
a contractor, subcontractor or repalrman for use or consumPtlon
in erectl-ng structures or bulldings, or building on, or otherwise
addtng to, altering, improvLngr maLntainlng, servlcing or repalr-
ing real property, property or Land, as the terms real propertyt
property or land are deflned in the real property tax law, ls
deemed to be a retaLl sale regardless of whether the tanglble
personal property is to be resold as such before l t  ls so used
or consumed.

B. That sect lon 1105(c) of the Tax Law taxes the servlce of lneta1Llng

tanglble personal property except property whlch when lnstalLed w111 constltule

a capital  improvement to real property (Tax Law S1105[c] t3l  t1111) and the eervlce

of maintaLnlng servicLng or repalrlng real property' proPerty or land as

dlstingulshed from adding to or lnproving such real propertyr property or land

by  a  cap i ta l  inprovement  (Tax  Law S1105tc l t5 l ) .

C. That despite petLtionerts contentlons to the contrary, when petltioner

se1ls asphal-t to customers on a I'distrl.buted and applied" basLs, petltloner ls

wlthin the meaning and intent of ArtlcLes 28 arrd 29 of the Tax Law, a contractor,

subcontractor or repairman engaged ln the buslness of provlding the services of

malntaLnlng, servlcing or repalring real property, property or land lncl-udLng

such servlces as nay also result Ln capltal lmprovement to real propertlr

propertyr or land.

D. That it appears from the record that the overwhelmlng naJorlty of

petltionerts business concerned sales of asphalt to customers on a dlstrlbuted

and appl-led basls whether such appllcatlon be by way of its spray appllcatlon

vehicles or i ts nix-pavers (see Flndlng of Fact r tgrr) .

E. That petitl.onerrs lnvoices reflect a charge for ttrentaltt of its mlx-paver.

However, no bld specifications or contracts were submitted in evidence to
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refl-ect the nature of the contractual obl-igations between petltl.oner and the

customer. No lease agreements settl.ng forth the respectlve rlghts and obllgatlons

of the partles were submitted lnto evidence. Petitlonerrs lnvolces night

refl-ect ttrentalrr of the mlx-paverr 5zet may al-so reflect the addltional ttadd-ontt

charge petltloner provLdes Ln lts blds where speciallzed equlpment 1s requlred

by the municipality to be supplied by the successful bidder.

F. That onJ.y purchases made for the exclusive purposes of resale come

lyl thin the resale excluslons provided in sect lon 1101(b)(4)( i )  of  the Tax Law

(Mlcheli Contracting CorporatLon v. New York State Tax Conmlsslon, State Tax

Commiss ion ,  l {ay  27 ,  1983,  a f f  'd .  109 A.D.2d 957 [3d  Dept .  1985] ;  ]da t te r  o f

A. Tomassl & Co.,  Inc.,  State Tax Commisslon, Aprl l  25, 1985) and sectLon 1132(c)

of the Tax Law places the burden of proving the purchase for resale upon the

person clainlng the same. Petltloner has fall-ed to prove that the mixlaver was

purchased and gg]g!yg}1 used f or resale.

G. That sect ion 11f5(a)(12) of the the Tax Law provLdes an exemptlon for

machlnery and equLpment used directly and predominantly ln the productlon of

tanglble personal property for sale by manufacturing, processlng, generating or

assenbl ing.

H. That the reguLations of the State Tax Coumlssion defl.ne predominantly

to mean that over 50 percent of the equipmentrs use ls dLrectly ln the productlon

phase o f  a  p rocess  (20  NYCRR 528. I3 tc l ta l ) .

I. That petltioner has shown that 10 percent of the output of the Tonawanda

plant ls sold to customers (Findings of Fact "7t '  and rrSr ' )  el ther F.O.B. or ln bulk.

The renalnlng 90 percent of the output ls dellvered and applled by petltloner

(Finding of Fact il9rr) resulting Ln either a naintenance or repair, or a capltal

inprovement to real property, property or land (ConcLusLon of Law t'C"). Machlnery
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and equlpment used to produce goods later lnstal-led by the manufacture of such

goods lnto a capital improvement does not qualify for the exemptlon Provlded ln

sect ion 1115(a) (12) l f  less than 50 percent of the output ls not sold ae euch as

tanglble personal property.  (Matter of  Reactor Controls,  Inc.,  Northeast Servlcee

P$!g!gg, State Tax Commission, February 18, 1986; see also Southern Tler Iron

W o r k s  v .  T u l l y ,  6 6  A . D . 2 d  9 2 L  [ 3 d  D e p t .  1 9 7 5 ] ) .

J. That an exemptlon from taxatlon must clearl-y appear' and the Party

clalning lt must be able to polnt to some provision of law pl-ainly gl.vlng the

exemptl .on (Matter of  Grace v. New York State Tax Coumlssion, 37 N.Y.2d L93 [1975]).

The petitloner subnltted no bld speclficatlons nor coples of lts contracts for

sale of l-ts asphalt produced at the Tonawanda plant to show sales of such product

in excess of l0 percent of the output of said plant. Petitioner has thus falled

in Lts burden of proof to show that lts equlpnentr both at the Tonawanda and Vlctor

plants, rras used at least 50 percent of the tLme in producing tangl-bl-e peraonal

property for sale on an unlnstal-Led basis. (See also Matter of Lawrence llunter'

State Tax Comisslon, l lay 27, 1983)

K. That petitloner has shonm that the Tonawanda plant ls used 10 percent

of the tlne directly and excl-usively tn the productlon of tangible personal

property for sale (Findlngs of Fact "7" and t'8tt, Concl-uslon of Law "Ir') and 10

percent of pet l t ionerts use of electr ic i ty separately metered to the nachinery

and equlpment at said plant (Ftndtng of Fact "2[b]") ls thus exemPt from the

sales tax pursuant to sect ion 1115(c) of the Tax Law.

L. That the notice of determlnatlon erroneousl-y asserts sales tax uPon

purchases in the amount of $1,824.35 upon which petl-tloner had already paid tax

( F l n d t n g  o f  F a c t  " 2 [ c ] " ) .

M. That the petitlon ls granted to the extent noted in Concluslons of

Law ttKrr and ttl,tt and ls in al-L other respects denl-ed and the Notice of Determina-
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tlon and Demand, except as so noted ln Conclusl.ons of Law ttKft and ttltt, le ln all

other respects sustained together wlth such lnterest as by l-aw allowed.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 0 1980



P 3t  9  7?? Ase
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COV€RAGE PROVIOEO
NOT FOR INTERNATIONAL MAIL

(See Reverse)

P 3L5  3??  65L
RECEIPT FOR CERTIFIED MAIL

. iO IISURANC€ COVERAGE PPOVIOED
' rCT :0R :NIER{AT 'oNAl  VAIL

isee Reverse)

Q
CO

ts

II

@

t?
(D

6€-
!i
!t
o

q
q
o
6
j
I

ul
o(tt

q,

2
1

cta
cO
c)

E

tt

a

Si"-u',- k, IJamat*
+

528'3 t"i5:flQ o^.r- fr oer
sfift$oxts, N./. rJ4v, S

Ceriilied Fee

SOeCrat Detivery Fee

Restrcted Dehvery Fee

Return Recetpl showtng
to whom and Date Deliveled

Return Recerpt showrng lo whom
Date. and Address ol Delivery

TOTAL Poslage and Fees

Postmark or Dale

:  \  q r ) ! o  i n d  7 l P

cl-_^ . ;  -

and | j ! .

i e i , , r .  q r l C ? r r i  j h O r r n E
' .  r n o o  r n d  D J l e  D e l r v e / e . , j

I  I ' i j i i r r n  3 ; l c  c r p !  i n c \ ! l n g  l o  w T O m

i  C : i l e  a n . J  A J o . e s s  o l  D e ! r v e r !

'O-AL PJs lage .1nd Fees

P  l s i i n , r ' (  J r  O a i e


