
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the ll,atter of the PetltLon
of

l l iddleport  Cold Storage, Inc.

for Redeternlnation of a Deficiency or RevLslon
of a DetermLnatLon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
PerLod 6 |  L |79-5 |  3L |  82.

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she ls over 18 yearg
of age, and that on the 20th day of 0ctober, 1986, he/she served the withln
notlce of Declsion by certLfLed mal1 upon Middleport Col-d Storage, Inc. the
petitioner ln the withLn proceedlng, bI enclosLng a true coPy thereof in a
securely sealed postpaid nrapper addressed as follows:

Middleport  Cold Storage, Inc.
Kelly Ave.
Middleport ,  NY 14105

and by deposlting same enclosed in a postpaid properl-y addressed wrapper ln a
post offlce under the excLusive care and custody of the Unlted States Postal
Servlce withLn the State of New York.

That deponent further says that the said addressee ls the petitl.oner
herein and that the address set forth on said lrrapper ls the Last known addrese
of the pet l t ioner.

Sworn to before ne thls
20th day of October,  1986.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on
of

Middleport Cold Storage, Inc.

for RedeterminatLon of a DefLclency or Revislon
of a DeterminatLon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
Per iod  6  /  L  /79-5  |  3L182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she ls over 18 yearg
of age, and that on the 20th day of October,  1986, he served the wlthln not ice
of Decislon by cert l f ied mal. l  upon Albert  Brandt,  Jr. ,  the representat ive of
the petitioner ln the nlthin proceeding, by encloslng a true copy thereof in a
securely seal-ed postpaid wrapper addressed as follows:

Albert  Brandt,  Jr.
929 Lincoln
Lockport ,  NY 14094

and by deposlting same enclosed Ln a postpaLd properly addressed wraPper Ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the saLd addressee ls the representatlve
of the petitioner herel.n and that the address set forth on said ltraPper Ls the
last known address of the representative of the petitloner.

ster oat

Sworn to
20th day

before ne thls
o f  October ,  1986.;a

Authorlz
Tax Law sect lon L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

October 20, f986

Mlddleport Cold
Kelly Ave.
Middleport, NY

Storage, Inc.

14105

Gentlemen:

Please take notice of the Declslon of the State Tax Comleelon encloeed
herewlth.

You have now exhausted your rlght of revl.ew at the admlnlstratlve level.
Pursuant to sectlon(e) 1138 of the Tax Law, a proceedlng tn court to revlew an
adverse decislon by che State Tax Co'nmiesion nay be Lnstltuted only uader
ArtLcle 78 of the Clvl1 Practlce Law and RuLesr 8nd must be co'r'menced ln the
Supreme Court of the Scate of New York, Albany Countlr lrlthln 4 uonths fron the
date of thLs notlce.

Inqulriee eoncernlng the conputatlon of tax due or refund allowed in accordance
wlth thls decisloo nay be addressed to:

NYS DepE. Taxation and Finance
Audlt Eval-uatlon Bureau
Assessment Revlew Unit
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxing Bureaurs Repreeentatl"ve

PetLtloner I e Representatl.ve:
Albert Brandt, Jr.
929 Llncoln
Lockport, NY 14094



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of che Petltlon

o f

MIDDLEPORT COLD STORAGE, INC.

for RevisLon of a Determlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June I,
through May 3f,  L982.

DECISION

Refund
28 aod 29
1979

used by petitloner to refrlgerate and etore produce ls

gaxes under eect lon f115(c) of the Tax Law.

FINDINGS OF FACT

PetLtloner, Mlddleport Cold Storage, Inc., Ke1ly Avenue, Mlddl-eport, New

York 14100, flled a petltlon for revislon of a determlnatLon or for refund of

sales and use taxes under Artlcles 28 and 29 ot the Tax Law for the perlod

June 1, L979 through May 31, L982 (Fi te No. 42418).

A hearlng was held before James J. Morrls, Jr., Hearl.ng 0fflcer, at the

offLces of the State Tax Commlsglon, State Off lce Bul ldlng, 65 Court  Street,

Buffalo,  New York on February 25, 1986 at 1:15 P.1"1.,  wlth aLl-  br lefs to be

subnlt ted by Aprl1 30, 1986. PetLt loner appeared by Albert  Brandt,  Jr. ,  EBq.

The Audtt DlvLslon appeared by Joho P. Dugan, Esq. (Deborah J. Dwyer, Eeq., of

counse l ) .

ISSUE

Whether electriclty

exempt from sales and use

1. Pet l t loner,  MlddLeport  Cold Storage, Inc.,  wae engaged Ln the refr lger-

atLon and storage of processed produce. Durtng the perlod at l"seue, petltioner

shared its buslness prenlses wlth Monroe Frozen Foods (hereinafter rrMonroe'f),

whlch processed freeh ftuits.
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2. 0n January 15, 1981, petLt loaer f l led an Appl lcat ion for Credlt  or

Refund of State and Local Sales or Use Taxes, ln the amount of $30,84L.38, for

the perlod January 1978 through Decenber 1980. The Audlt DLvlslon leeued a

denlal of that refund clain oa August, 2, L984.

3. On February 10, 1983, as the result of an audl.t, the Audit DlvLeion

lssued a Nottce of Deterninatlon and Demand for Paynent of Sal-es and Use Taxes

Due against petLtl"oner coverlng the perlod June 1, L979 through May 31, 1982

for  taxes  due o f  $8 ,092.93 ,  pLus  ln te res t  o f  $2 ,355.28 ,  fo r  a  to . ta l  o f  $10,448.2L .

This assessment was made on the purchases of electrlclty and equLpment used by

petLtloner to eoaduct lt,s refrtgeratton and storage operattone.

4. Petltloner ls engaged ln refrlgeration, storage and blaet freezlng of

produce. The naJority of petitlonerts buslness durlng the audlt period was

derlved from l{onroe. The fresh produce, ueually fruit, would arrive at petl"-

tl.onerts warehouse where Monroe would peel, core, sllce and further proceSs the

fruit for sale to l"ts customers. Petltl"oner would blast fteeze the frult for

t,en days to three weeks and then store the frozen frult, for up to one year.

Petltloner contends that thls blast. fteezLng was part of the production process

and therefore exempt from tax.

5. A11 petitionerrs freezing operat,lons tnvolve blast freezlng. The

record lndicates that blast freezlng Ls conmonly used as a prlmary nethod of

refrigeratlon ln the Lndustry. The bl,ast fteezLng process prolonge the sGorage

I l fe of f resh frul t .

6. The lnitlaL fteezLng and flrst month storage charges were pald by

Monroe. The subsequent storage chargee were paid by Monroets customerg. Theee

eustomerar geoerally pastry, Jam aod jelly companles, would then take the

product, thaw Lt and process lt lnto a product for retaiL saLe.
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7. There was one electric meter for petlttonerrs and Monroets operatlons at

Kelly Avenue. Monroe pald petltl"oner for the eLectrlclty Moaroe used ln lts

operations. Howeverr the evidence waa insufflcient to detennlne the arnount of

electrlclty used exclusLvely ln productlon and the amount used ln taxable

operatLons, such as facLlLty llghtlng. At the hearlng, the partles atlpulated

that electrlcity used l"n the operatlon of the followlng equipment ltas nontaxable,

as lt was electrlclty uged ln productlon:

EQUIPMENT
12 Conveyor Motors (cleanlng

& gradlng)
2 l,Iasher Pumps (cleaning

& gradlng)
Peellng Line A
Peellng Llne B

Blanehlog Llne A
Blanchlng Llne B

2 Vacuum Motors

Dryer

Waste Punp

2 Waste Treat Pumpa
Slurry Crusher
Slurry Punp
Hlgh Pressure Pump
Julce Llne

Cherry Llne
Sorting Conveyors
Vacuum Pump
Hot Water
Pltting & Packaglng Llne

TTP OR
WATTAGE

IHP ea

3HP ea

39HP
5zHP

L2TIP
7HP

5OHP

109uP

5HP

10HP ea
15HP
5HP

5OHP
30HP

CIIERRY PROCESSING

60lrP
3zHP
5OHP
3KI^I

3OITP

TOTAL KW-Tr

6 .7L

29.09
38 .79

8 .95
5 .22

74 .6

81  . 31

3 .73

L4 .92
1 t .  19
3 .73

37 .3
22.38

nouRS
PER MO.
T

342

342
L73

142
L73

209

342

342

139
142
T7L
r39
219

TOTAL KI{H
PER MO.-T66r-

2 ,295

9 ,949
6 ,7LL

3 ,061
903

15  ,59  1

27,808

L ,276

2 ,074
3,827

638
5 ,  185
4 ,gOL

2,686
L1432
L ,492

17L
L ,343

92,9L2

44 .76
23.87
37  . 3
3 .0

22 .38

60
60
40
57
60
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CONCLUSIONS OF LAI.I

A. That sectlon 1115(c) of the Tax Law exeupts from tax electrlclty ueed

dlrectly and excluslvely ln the productlon of tanglble personal property.

Sectlon 528.22(a)(1)(U) of the New York Code of Rules and Regulations exempts

electrlclty used ln produetlon by $eana of proeesstng. Subparagraph (c) of the

above regulatlon defines 'rdlrectlytt to mean that the electriclty nust duriag

the production phase of a procese, elther:

"(t) operate exempt productton machinery or equipment, or

(11) create coaditlong necessary for productionr or

(i11) perforn an actual part of the productloo procesa.

(2) Usage 1o actlvltlee collateral to the actual produc-
tloa procees ls not deemed to be use dl.rectly ln productioc.rl

B. That 20 NYCRR 528.L3(b) Afvfaes che manufacturlng process into three

actlvitles as follows:

"(l) Adnlnletratlon lncludee activLtl"es such ag sales
promotlonr general offLce work, credlt and colIectl.on, purchasLngr
maintenance, transportingr recelvlng and testing of raw naterl.ale
and clerlcal work Ln productlon such as preparacloo of work'
production and tlme records.

(11) Production lncLudes the productl.on line of the plant
starting wlth the handllog and storage of raril macerLals at the
plant site and contlnulng through the last step of production

ere the product Ls flnlshed and packaged for sale.

(fil) Dlstrlbution Lncludes alL operations subaequent to
productlon, such as storlng, dlsplaying, eelllog' Loadlog and
shipplng flnlshed products.rl

C. That the electrlclty used ln petltlonerrs blast freezLng proeese was

not used dLrectly Ln the productlon process. The blast freezLrg was utlllzed

as part of the storage procedure after the fruLt had been processed for sale.

The blast freezlng and refrigerattoa of the produce dld not effect a change Ln

the nature of the produce. Slnce petltl.onerts operatlon lras a distrl.bution
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actlvl"ty, subsequent to the productlon process, l"t

T a x  L a w  $ 1 1 1 5 ( c ) .

D. That the electrlclty and equl.pnent llsted

uged ln productlon and ts exempt from tax pursuant

Tax Law.

le not exempt from tax uader

Flndlng of Fact rfTrt wag

sectlon 1115(c) of the

1n

to

E. That the petitlon of Mlddleport CoLd Storage, Inc. l.a granted to the

extent lndicated ln Concluelon of Lar "D"; that the Audlt Dlvlel.oo ls dlrected to

nodlfy the Notl.ce of DetermLnatlon and Demand for Payment of Sales and Uee

Taxes Due lesued Februa4r 10, 1983 and the DenlaL of the AppLlcatlon for Credlt

or Refund of State and Local Sales or Use Taxes dated August 2, 1984 accordlogly;

and that the peticlon Ls ln all other reepects denled.

DATED: Albany, New York STATE TN( COMMISSION

ocT 2 0 1986
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