
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Mld Is land Atr Service, Inc.

for Redeterminatlon of a Deficlency or Revlslon
of a DetermLnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Perlod 8 |  3L |  9L-LI /  30 |  82.

AFFIDAVIT OF MAILING

Sta te 'o f  New York  :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she Ls an employee of the State Tax Connnisslon, that he/she ls over 18 years
of age, and that on the 15th day of Aprll, 1986, he/she served the withl-n
notice of DeclsLon by certified mail upon Mld Isl-and Alr Servlce, Inc. the
petltl.oner ln the nlthln proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid lrrapper addressed as follows:

Mld IsLand Air  Service, Inc.
McArthur ALrport
Ronkonkoma, NY LL779

and by deposlting same encl-osed in a postpaLd properLy addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addreasee is the petitloner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before me thls
15th day of Apri l - ,  1986.



. l

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Aprl1 15, L986

Mld Is land A1r Servlce, Inc.
McAtthur Alrport
Ronkonkoma, NY IL779

Gentleuen:

Please take nottce of the Decislon of the State Tax ConmissLon enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnlstratLve level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding ln court to revlett an
adveree declsLon by the State Tax CommissLon nay be lnetltuted only under
Artlole 78 of the Cl.vll Practlce Law and Rules, and must be comuenced in the
Supreme Court of the State of New York, Albaay County, wLthln 4 months fron the
date of thls not ice.

Ingul"rtes concerning the computatl"on of tax due or refund allowed l"n accordanee
with thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litlgatlon Unl"t
Bulldlng /19, State Campus
AJ-bany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

MID ISLAND AIR SERVICE, INC.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Artl-cles 28 & 29
of the Tax Law for the Perlod September l, L978
through November 30, 1982.

DECISION

Petltioner, Mid Island Air Servl"ce, Inc.r MacArthur Airport, Ronkonkoma'

New York 11779, filed a petition for revlsl.on of a determlnation or for refund

of sales and use taxes under Artlcles 28 & 29 of the Tax Law for the perl"od

September 1, 1978 through Novenber 30, 1982 (FiLe No. 49849).

A formal hearing was held before Frank A. Landers, Ilearlng Offl.cerr at the

offl-ces of the State Tax Comml-ssion, Two Worl-d Trade Center, New York' New

York, on Novembet 2L, 1985 at 1:15 P.M nith al- l  br iefs to be f i led by Januarl  11'

1986. Petitioner appeared by Louls l"lancuso, Jr., President, and Joseph G1-aquinto'

C.P.A. The Audit  Divls l"on appeared by John P. Dugan, Esq. ( l tartc F. Volk,  Esg.,

of counsel-) .

ISSUE

Whether petitioner ls Liable for sales or use tax on the purchaee of

gasoline and parts used ln alrcraft euployed in provldlng fllght traLolng

laboratory courses for Dowllng College and/or in alrcraft enployed ln provldlng

f l ight lnstruct lon.

FINDINGS OF FACT

1. On November 10, 1983, as a result  of  the conduct of a f ie ld audit ,  the

Audit Divlsion issued two notices of determinatlon and demand for paynent of

sales and use taxes due against pet i t ioner,  Mid Is land Air  Servlce, Inc.
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(r 'Mld Is landr ') .  The f i rst  not ice covered the perlod Septenber 1, 1978 through

August  31 ,  19Bl  and asser ted  a  tax  due o f  $22,364.48 ,  p lus  in te res t  o f  $8 ,992.83 ,

fo r  a  to ta l  due o f  $31,357.31 .  The second no t ice  covered the  perLod Septenber  I '

1981 through November 30, L982 and asserted a tax due of $5,251.80'  plus

in te res t  o f  $847.32 ,  fo r  a  to ta l -  due o f  $6 ,099.2 I .  The to ta l  tax  assessed

aga ins t  pe t i t loner  rdas  $27 ,6L6.37  .

2, Pet l t loner,  bY signature of i ts president,  Louis Mancuso, Jr. ,  executed

consents extending the statute of linltations for issuing an assessment for

sales and use taxes for the period at issue to Decenber 20, f983.

3. On FebruarY 3, L984, the pet l t ioner t lnely f l1ed a pet i t lon for a

hearing to review the aforementioned notices. Petltioner disagrees wlth the

assessments on the ground that it had had a prlor audit and was never notifled

that gasol ine and parts used ln t ts fJ- ight instruct lon act lv i t ies were subject

to sales or use tax. Pet l t ioner also contends that gasol ine and parts used ln

aircraft for the DowLlng College fllght program should be exempt fron tax.

4. Mld Islandrs buslness actlvities include the sale and rental of alrcraft,

an air taxi servlce, aircraft repairing, sales of gasoline and parts and providLng

fltght instruction. Mld Island operates out of t"tracArthur and Brookhaven Airports

on Long Island, New York. On audl-t, an examlner for the Audlt Division deternlned

that pet i t loner owed addl- t l "onal saLes and use taxes tota11lng $27,6L6.37 from the

followlng: the purchase of gasollne and parts, the purchase of a flxed asset and

the sale of an alrcraft .  As the result  of  pre-hearing conference, the part les

agreed that the amount of tax at lssue herein is $19 1776.15 assessed on the

purchase of gasol-lne and parts used Ln the actlvlties descrlbed below.
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5. Dowllng Col lege, ln order to provide f l lght t raining laboratory

courses, entered lnto an agreement with Mld Is land, LdentLf ied as rrContractorrr ,

which provldedr in pert , inent part ,  the fol lowlng:

rfNow therefore, l t  ls hereby agreed that,  subJect to the
terms and conditlons herein, the Contractor will provlde
the services, suppltes and faclLl t les necessary to conduct
the deslred aLrplane pilot trainlng and Dowling College
w111 pay the Contractor for the services, suppl ies and
facilitles actually recelved or used at, the rates and terus
as set out bel0w:

1. The Private Pl lot  Fl ight Laboratory Course (alrplane,
land, single engine) -  Aero 061:

a. The only alrplane authorized for this course
is  the  Cessna 152.

b. The Frasca Trainer w111 also be used in this
course .

c. Structured and formal oral tutoring conducted
l-n a classroon/br lef lng facl l l ty w1L1 also be
provided (not to incLude that oral operation
training conducted ln connectlon with actual
f l lgh t ;  i .e . ,  p re- f l lgh t  b r le f ing ,  p re- f l igh t
and post-f l lght cr l t ique).

d. The College will pay only for services receLved
in accordance wlth the following:

(1 )  Cessna 152 G $24.00  per  hour ;  (d ry )  p lus
fue l  @ $11.83  per  hour ;  Ins t ruc to r  @
$19.50 per  hour .  F rasca Tra lner  G32.50
per hour (tncl-uding lnstructor). Student
may select rates Ln paragraph 29 tn
accordance wlth the CoLlege "Option Club
Planrr in lieu of the rates contalned {n
this paragraph."

6. Dowllng College is an otganLzatlon exempt from paynent of sales and

use taxes pursuant to sectlon 1116 of the Tax Law.

7. Mid Island also provided fllght iustruction to anyone who wanted lt.

8. Mld Island was the subject of an audlt coverlng the perlod December I'

1974 through November 30, 1977. The Audit, Divlsion found that petitionet owed
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addl"t lonal taxes of $1r054.92 on disal lowed nontaxable sales and the purehase

of a flxed asset. The examlner reported that, an analysis of expense purchases

for the month of September, 1977 revealed tax was paid where due.

CONCLUSIONS OF LAW

A.  That  sec t lon  1101(b) (5 )  o f  the  Tax  Law def ines  a  sa1e,  ln  par t '  to

mean:

"Any transfer of tltle or possesslon or both, exchange or
barter,  rental ,  lease or l - lcense to use or consume, condlt lonal
or otherwlse, in any manner or by any means whateoever for
a  c o n s i d e r a t i o n . . . t t .

A  re ta l l  sa le  l s  de f ined,  l -n  par t ,  in  sec t ion  110f (b ) (4 ) (1 ) (A)  as  a

"sale of tanglble pereonal property to any person for any
purpose, other than.. .  for resale as such or as a physical
component part  of  tanglble pereonal property. . ." .

B. That 20 NYCRR 526.6(c) provldes:

(c) Resale exclusion. (1) Where a person, in the course
of hls busl-ness operations, purchases tangible personal
property or services which he lntends to sel1, el ther ln
the form ln whlch purchased, or as a component part of
other property or servlces, the property or servlces whl"ch
he has purchased wllL be constdered as purchased for
resale, and therefore not subJect to tax untLl  he has
transferred the property to his customer.

C. That the gasoll"ne and aircraft, parts at lssue hereln nere purchaeed by

pet i t ioner for use ln ful f i lL ing i ts agreement nl th Dowllng Col lege'  i .e.

providing flight lnstruction to students, and in its own flight tnstructlon

activlties and rilere not purchased for resale pursuant to the meanlng and lntent

o f  sec t ion  1101(b) (4 ) ( i ) (A)  o f  the  Tax  Law or  20  NYCRR 526.6(c ) .

D. Notwlthstanding the prlor audit, the petltloner has faLled to show

that lt was advlsed by the Audlt Divlslon that its purchases of gasoline and

aircraft  parts were not subJect to tax.
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Island Alr  Servlces, Inc. ls hereby dented.

STATE TN( COMMISSION

E. That the pet i t lon of

DATED: Albany, New York

APR 1 51986
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