
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Mi-cro - Carburetor

Pet l t ion

Corp . AFFIDAVIT OF MAILING

for Redetermination of a Deflclency or
of a Determinatlon or Refund of Sales &
under Art lc le(s) 28 & 29 of the Tax Law
Per iod  4  I  15  /80-L  l3 I  |  83 .

RevLsion
Use Tax
for the

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and eaye that
he/she is an enpl-oyee of the State Tax Comlssl.onr that he/she ls over 18 yearg
of ager ond that on the 30th day of Juner 1986, he/she served the wlthln notlce
of Deciston by certlfied maiJ- upon MLcro - Carburetor Corp. the petltloner ln
the withtn proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid hrrapper addressed as follows:

Mlcro -  Carburetor Corp.
109 Larchnont Rd.
Buffalo, NY L42L4

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal-
Service within the State of New York.

That deponent further says that the sald addressee Ls the petltloner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t loner.

before ne this
o f  June,  1986.

Sworn to
30rh day

ter



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B , K  L 2 2 2 7

June 30, 1986

Mlcro - Carburetor Corp.
109 Larchmont Rd.
Buffalo, NY L42L4

Gentlemen:

PLease take notice of the DecLslon of the State Tax Connisslon enclosed
herewlth.

You have now exhausted your right of review at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew ao
adverse decl.sion by the State Tax Coumleslon may be lnstl"tuted onl-y under
Article 78 of the Clvil- Practlce Law and Rules, and must be con'nenced 1o the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thie oot lce.

Inqulrlea concernlng the computatLon of tax due or refund allowed ln accordaoce
with this decislon nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campue
Albany, New York 12227
Phone # (518) 457-2086

Very trul! joursr

STATE TA)( COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

MICRO-CARBURETOR CORPORATION

for Redetermination of a Deftclency or for
Refund of Sal-es and Use Tax under Artlcles
and 29 of the Tax Law for the Perlod Aprll
1980 through January 31, 1983.

DECISION

28
15 ,  :

Petitloner, Micro-Carburetor Corporatlon, 109 Larchmont Road, Buffalo, New

York 14214, flled a petitlon for redetermination of a deflclency or for refund

of sales and use tax under Articl-es 28 and 29 of the Tax Law for the perLod

Apr l l  15 ,  1980 th rough January  31 ,  1983 (F l le  No.  59319) .

A hearing was held before Janes J. Morr is,  Jr. ,  Hearlng Off lcer,  at  the

off lces of the State Tax Conml.sslon, 65 Court  Street,  Room 206, Buffalo,  New

York, on January 15, 1986 at L0:45 A.M. Pet, i t loner appeared by Albert  Csonkas,

Presldent.  The Audtt  Dlvis ion appeared by John P. Dugan, Esq. (Deborah J.

D 'wyer ,  Esq. ,  o f  counseL) .

ISSUES

I. l,Ihether the petltion for redetermlnatlon hereln was tlmely fiLed.

I I .  I f  sor whether the Audlt  Divls lonrs denLal of  pet i t ionerfs claim for

refund of sales tax pald lras proper.

FINDINGS OF FACT

1. On February 15, 1983 petltloner, Micro-Carburetor Corporatlon, flled

an AppJ-ication for Credlt or Refund of State and Local Sales or Use Tax clalning
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a refund of $216,001 ln sales tax pald on certaln purchases of gasol lne between

Aprll 15' 1980 and January 31, 1983. The clalned refund was premlsed upon

petltionerrs contentlon that the gasollne purchased was used excluslvely ln

lts research and deveJ.opment operations and was therefore exempt from sales tax.

2. To substantlate Lts claln, petltloner submltted along wLth lte refund

appllcatlon dated sales sllps of the corporation made out to cash purportedLy

representlng purchases of gasollne on varLous dates durlng the relevant perlod.

In Lts appllcatlon petltloner also advlsed the Audit DlvLslon that lt had

prevl"ousLy receLved a refund of sales tax pald on purchases of gasoLlne slnllarly

used in its research and development operatlons.

3. 0n Januarl  11, L984, by let ter to pet lc ioner,  the Audit  Dlvleion

denied petitlonerfs refund clairn ln full. The denlal was premLsed upon petitLonerfe

fall-ure to substantiate the amount of saLes tax pald: rrThe sales sllps are

made out to cash and do not show the amount of sales tax patd.tt

4.  The Audit  DlvLslonfs denlal  let ter also stated the foLlowlng:

"Thls determlnatlon denylog your clalm tn fulL shaLL be
flnal and lrrevocabLe unl-ess you apply to the State Tax
Conmlssion for a hearlng withLn nlnety (90) days from the
date of this l-etter l"n accordance wLth the provLslons of
Sec tLon 1139(b)  o f  the  Tax  Law. ' f

5. On October 30, 1984 the Tax Appeals Bureau of the State Tax Coml.seloo

recelved a letter fron petltloner dated October 23, L984, whlch stated the followLng:

"On January 15, L984 we asked you to accept our reguest for
an unduly paLd anount salere [s lc]  tax of j t f !8.60.

Since we mLss very much this anount, please revise your
etandpoint [s lc]  stated ln your let ter of  Januaqr 11, 1984
and remit us thls unduLy pald amount of $188.60 wlth lnterest
wlthout any more deLay.tt (emphasLs in origlnal)

Petltloner subsequently reduced the amount of Lts refund clain to
$ 1 8 8 . 6 0 .
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6. The Tax Appeals Bureau responded to petltloner by letter on Novembet 2L,

1984 acknowledgl"ng recelpt of  pet l t lonerrs let ter dated October 23'  1984, and

advlslng petitloner to complete and return to the Tax Appeals Bureau an eacLoeed

standard petltion forn.

7. Petltloner responded to this conmunlcatlon by letter received by the

Tax Appeals Bureau on December 4, 1984 advlslng that no petitlon form had been

enclosed ln the prevLous letter and requestlng euch a forn.

8. Petlcloner fll-ed a formal petltlon protestlng the Audl"t Dlvlsion's

denlal  of  l ts refund claLn on Decembet L7, 1984.

9. 0n Decenber 26, 1984 the Tax Appeals Bureau requested more lnfornatlon

fron petltloner regardlng l"ts cLaln. Petitloner responded to thls request by

letter on January 8, 1985.

10. On Januarl L6, 1985 the Tax AppeaLs Bureau advlsed petltloner that lte

petltlon had been deemed late and that therefore no further actl-oo would be

taken by the Tax Appeals Bureau wlth respect to sald petition.

11. Petltloner responded to the Tax Appeals Bureau by letter on JanuarY 31,

1985 whlch stated, in pertLnent part :

"On January L2, 1984 we recel.ved a let ter of  the Bureau
dated on January 11, 1984. In thl"s Let,ter the Bureau
denled the requested refund and lre !ilere asked to apply for
a hearing wlthln 90 days.

On January 15, 1984, that 1s wlthln three days we sent the
Bureau a Let, ter of  applLcat lon, the let terts xerox copy is
encl-osed. Thls means that our petltlon was not late as you
nent loned in your let ter.r l

L2. At hearlng, petltlooer) by tts preeldent, Albert Csonkas, relterated

Lts contention that Lt had responded to the Audlt Dlvlsionfs denial Letter of

January 11.,  1984 by protest let ter dated January 15, L984' and that such Letter

was sent by ordinary nall wlth proper poetage to the Tax Appeals Bureau on that
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date. Petitioner produced a copy of a letter addreseed to the Tax Appeals Bureaur

dated January 15, L984, protestl.ng the denlal of refund. Mr. Ceonkas argued that

hls pronpt response to the many letters received by petltioner regardlng the refund

clalm at lssue proved that petLtioner had reeponded to the dentaL of refund letter

of Januar1r 11, 1984 by protest let ter on January 15, 1984.

13. The Tax Appeals Bureau has no record of receivlng the aforementioned

letter dated January 15, L984.

CONCLUSIONS OF LAW

A. That eect loo 1139(b) of the Tax Law provides, in pert lnent part :

"If an appJ.lcatLon for refund or credlt ls fl"ted... the tex
conrntsston may grant or deny such appllcatlon in whole or
in part and shall notify the taxpayer by mal.l accordlngly.
Such determlnatlon shall be flnaL and irrevocable unlees
the appllcant shall, r4thln nlnety days af ter the malllng
of notlce of such determl"natlon, appll to the tax conrmlsslon
6r-ZErGs;tr-( d;T;;T;=T;tf l e d )

Thue, petltioner's letter-petltlon would be tlnely only lf fl led wlthin nluety

days of January 11, L984, the date on whlch the Audlt Divleionrs denlal letter

was lssued.

B. That "(a)11 proceedings before the Comnisslon must be coumenced by the

ft l ing of a pet l t ion.. ."  20 NYCRR 601.3(a).  The fol lowlng t lme l tnLtat lone

regardLng the fll lng of a petltion are provLded l-n 20 NICRR 601.3(c):

rrTlme Llnitatlons. The petltlon mugt be flled wlthin the
tlne llnltations prescrlbed by the appltcable statutory
sectlons, and there can be no extension of that tine
Llnltatlon. If the petltlon ls fll-ed by nall, it must be
addressed to the partlcular operatLng bureau in Albany' New
York. hlhen nalled, the petLtlon wtll be deemed flled on
the date of the Unlted States postmark stamped on the
envelope. tt

C. That Tax Law SLL47(a)(2) provldes, ln pert inent part !

rr l f  any returnr. . .  pet l t lon, or other document required to
be fiLed, or any payrent requlred to be made wlthin a
prescribed pertod or on or before a prescrlbed date under
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authorlty of any provLslon of thls artlcLe ls, after such
period or such date, dellvered by Unlted States nal.l to the
tax commlsston, bureau, off l "ce, of f lcer or person wlth
whtch or with whom such document is requlred to be f11ed.. . ,
the date of the Unlted States postmark stauped on the
envelope shaLl be deemed to be the date of dellvery.
If any document or paynent ls sent by Unlted States regletered
matl, euch reglstratlon shall be prina facle evldence thet
such document or payment was del-l"vered to the tax con'misglon'
bureau, off lce, of f icer or person to whlch or to whom
addreesed. To the extent that the tax conmLsslon shall
prescrlbe by regulatlon, certlfied nail nay be used ln lleu
of reglstered mall under this sectlon." (enphasls euppLled)

D. That ln Matter of Anthony and Mary Mancugo, St,ate Tax Comlsgl"on,

September 28, 1983, and Matter of Joseph and Grace Garofalo, State Tax Comleglon,

September 28, 1983, petltlons alleged to have been tl.nely fl1ed were never

received by the State Tax Connlselon. The Conml"eslon held the followlng wlth

respect to sect lon 691(a) of the Tax Law in both cases:

rrThat to be tlnel-y, a petltLon must be actually dellvered
to Tax Comqlsslon wlthln nlnety days after a deflctency
nottce ls nalled ' or l.t must be delivered l"n an envelope
whlch bears a United States postmark of a date withln the
nlnety day perlod. The petitLoners have not shouldered
thelr burden of proof under Tax Law $689(e) to show that
the petltion wae dellvered to the Tax Comlsslon. Proof of
nalllng by reglstered or certlfled mall was aot sho$n.
Proof of nalLing by ordlnary nalL does not satlsfy the
requl.rement of provlng delLvery of the Petl"tton to the Tax
c o ' n l s s l o n .  S e e  D e u t g c h  v .  c . r . R . ,  5 9 9  E . 2 d  4 4  ( 2 d  c l r ) ,
cer t .  den l ,ed ,  444 11 .S.1015. "  G4ro far ,q ,  supra ;  @,
supra.

E. That Tax Law sect ion 1147(a)(2) ls patterned after Tax Law sect l-on

691(a).  Accordlngly,  the burden of proving del lvery of a petltlon to the Tax

supra; Mancugo, eupra)Cornmlsslon whl"ch ls lmpoeed by sectlon 691(a) (Garofalo'

ls l lkewlse imposed by eect lon 1147(a)(2) of the Tax Law.

F. That petltloner has not shouldered the burden of proof l.npoeed upon lt

by sect lon 1147(a) (2) of  the Tax Law to show that l ts let ter-pet l t lon dated

January 15, 1984, was actually dellvered to the Tax Connnlssl"on. Even assuminge
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gggg1!g, that petitionerts prompt response to other letters nailed to lt by

the Tax Appeal-s Bureau and petltLonerrs productlon of a carbon copy of a letter

addressed to the Tax Appeals Bureaur and dated January 15, 1984, establLshee

that petltioner nailed a petitton-letter to the commlgslon on January 15, 1984'

such proof of ordLnary naillng does not satisfy the requirement of provl.ng

del-lvery of the petition to the Tax Conmrission. Matter of Ronal-d K. and Diana J.

Leirvik, State Tax Cornrnisslon, January 17, L986; Matter of Garofalo' .ggpg,,

Matter of Mancuso, supra.

G. That petitioner had untll AprlJ- 10, 1984 to tlnel-y flle a petitlon and

dld not do so.

H. That lnasmuch as the petitlon herein wae untlmelyr Issue II ls noot.

I. That the petitlon of Micro-Carburetor Corporatlon ls in all respectg

denied.

DATED: Albany, New York

JUN 3 0 tg80

STATE TAX COUMISSION
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