
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
o f

John A. l'lichelsen

for Redeterminatlon of a Deficiency or Revislon
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9 / I 1 7 5  -  8 / 3 L 1 7 8 .

AFFIDAVIT OF !,TAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she Ls an
empl-oyee of the State Tax Comnisslon, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the wLthln notice of
Decislon by certl.fied naLl upon John A. Michelsen the petltioner ln the wlthln
proceedl-ng, bY encloslng a true copy thereof ln a securel-y sealed postpaid
wrapper addressed as fol lows:

John A. Michelsen
1050 Nepperhan Avenue
Yonkers, NI

and by depositlng same enclosed ln a postpaid properly addressed rtrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service ldithln the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on said wrapper Ls the last known address
of the petLt ioner.

Sworn to before ne thls
t8th day of February, f986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the M€tter of the PetitLon
of

John A. Michelsen

for Redeterml-natlon of a Deficiency or RevLslon
of a Deterulnatton or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  9 / L / 7 5  -  8 / 3 1 / 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she ts an
enployee of the State Tax Comml.ssLon, that he/she ls over 18 years of age' and
that on the 18th day of February, 1986, he served the wLthin not ice of Declglon
by certified nall upon Lawrence L, Maffel, the representative of the peEitioner
in the ril lthln proceedlng, by encl-osl"ng a true copy thereof ln a securely sealed
postpald wrapper addressed as folLows:

Lawrence L. Maffei
A .R.  Maf fe i  &  L .L .  Maf fe i
20 South Broadway
Yonkers, NY 10701

and by deposlting sane enclosed tn a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Post,al
Service wlthln the State of New York.

That deponent further says that the said addressee ls the representative
of the petltioner hereln and that the address set forth on said wrapper ls the
last known address of the representatLve of the petltloner.

Sworn to before ne thls
18th day of February, 1986.



S T A T E  O F  N E ! i l  Y O  R K
S T A T E  T A X  C O I ' { M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

F e b r u a r y  1 8 , 1 9 8 6

John A. ll lchelsen
1050 Nepperhan Avenue
Yonkers, NY

Dear Mr. Mlchelsen:

PLease take nottce of the Declslon of the State Tax Conmlsston encLosed
herewlth.

You have now exhausted your right of review at the adnlnlstrative LeveL.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the State Tax Comrnlsslon nay be instltuted only under
Artlcle 78 of the Cl"vil Praetlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months fron the
date of this not ice.

Inqulrles concernl-ng the computatlon of tax due or refund allowed in accordance
wlth thls decision nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - LLttgation Unlt
Bullding /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAI( COMMISSION

Petltloner r s Representative
Lawrence L. Maffel
A .R.  Maf fe i  &  L .L .  Maf fe i
20 South Broadway
Yonkers, NY 10701
Taxlng Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Andrew

of the Pet i t lon
o f
R. I"Laffel AFFIDAVIT OF MAILING

for  Redetermlnat ion of  a Def ic lency or  RevLsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 /  I  /7  5-81 3I  /78.

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
empl-oyee of the State Tax Comnisslon, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the within not lce of
Decision by certified mall upon Andrew R. Maffei the petitJ.oner in the withl-n
proceeding, bY enclosing a true copy thereof in a securel-y sealed postpald
wrapper addressed as fol-l-ows:

Andrew R. t.taffel
20 S. Broadway
Yonkers, NY 10701

and by depositJ.ng same enclosed in a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petitioner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
18th day of  February,  1986.

is ter oaths
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Andrew R. Maffei
AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revlslon
of a Determlnatton or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per lod  9  |  L  /75-8  /  3L  /  78 .

State of New York :
s s .  :

County of Albany :

Doris E, Steinhardt, belng duly sworn, deposes and says that he/she ts an

enployee of the State Tax Conmlssion, that he/she ls over 18 years of age, and

that on the 18th day of February, 1986, he served the wlthin notice of Decl"el.on

by certlfled mall upon Lawrence L. Maffel, the representatLve of the Petltloner
in the within pro.e-dir,g, by enclosing a true copy thereof in a securely sealed

postpaid l+trapper addressed as follows:

Lawrence L. Maffei
A .  R.  Maf fe l  &  L .  L .  Maf fe i
20 S. Broadway
Yonkers, NY 10701

and by depositing same enclosed in a postpald properly addressed wrapper I'n a

post ;ffi ie undei uhe exclusive care and custody of the United States Postal

Servl-ce withln the State of New York.

That deponent further says that the sald addressee ls the rePresentative

of the petltioner herein and that the address set forth on said wraPPer is the

last known address. of the representat,lve of the Petitioner.

Sworn to before me thls
18 th  day  o f  February ,  1986.



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, 1986

Andrew R. Maffei
20 S. Broadway
Yonkers ,  NY 10701

Dear Mr. Maffel :

Please take notice of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlst,ratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedLng ln court  to revlew an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Clvil Practice Law and RuLes, and must, be conrmenced in the
Suprene Court of the State of New York, Albany Countlr wl-thin 4 months fron the
date of thls not ice.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
wlth thls decision may be addressed to:

NYS Dept. TaxatLon and Fl-nance
Law Bureau - Litlgation Unit
Bulldlng /i|9, State Campus
Albany, New York L2227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
Lawrence L. Maffel
A .  R.  Maf fe i  &  L .  L .  Maf fe l
20 S. Broadway
Yonkers, NY 10701
Taxing Bureaur s Representatl"ve



STATE OF NBI4I YORK

STATE TAX COMMISSION

In the Matter of the Petitl"on

of

ANDREW R. MAFFEI

for RevlsLon of a Deterninatlon or for Refund
of Sales and Use Taxes under ArticLes 28 and, 29
of the Tax Law for the Perlod September 1, 1975
through August 31, L978.

DECISION

In the Matter of the Pet i t lon

o f

JOHN A. MICHELSEN

for RevLslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perl"od September 1, L975
through August 31, 1978.

Pet i t ioners, Andrew R. Maffel- ,  20 South Broadway, Yonkers, New York 10701,

and John A. MJ"chelsen, 1050 Nepperhan Avenue, Yonkers, New York, fiLed petltlone

for revl,slon of a determination or for refund of saLes and use taxes under

Artleles 28 and 29 of the Tax Law for the perLod Septenber 1, 1975 through

August  31 ,  1978 (F i le  Nos.  35834 and 45790) .

On May 3, 1985, pet i t ioners by their  representat lve, Lawrence L. Maffel '

Esg.,  f l led a walver of hearing and requested that thls matter be declded by

the State Tax Comissl.on on the basis of the exlstlng record, wlth all brlefs

to be submitted by Decenber 13, 1985. After due consideratlon, the Tax Commlsslon

renders the following decislon.
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ISSUES

I. Whether the State Tax Cornmission has jurlsdl-ctlon to determlne the

sales tax l labi l l ty of  pet l t loners for the period Septenber 1, 1975 through

A u g u s t  3 1 ,  L 9 7 7 .

II. Whether petitl"oners were persons requl"red to collect sales tax wlthin

the meanlng and lntent of sectlons 1131(l) and 1133(a) of the Tax Law.

FINDINGS OF FACT

1. 0n Aprl l  20, 1980, the Audlt  DLvl-slon issued a Not ice and Demand for

Payrnent of Sales and Use Taxes Due against petltioner Andrew R. Maffei as

president of the Clty Club of Yonkers, Inc. ("the Club") ln the auount of

$11,053.42 ,  p lus  pena l ty  o f  $2 ,800.79  and Ln teres t  o f  $4 ,827.64 ,  fo r  a  to t ,a l

due o f  $18,681.85  fo r  the  per iod  Septenber  l ,  1975 th rough August  31 ,  L977.  On

the same date, the Audit Dlvlsion issued a Notl"ce of Determinatlon and Demaod

for Paynent of Sales and Use Taxes Due against Mr. Maffel in the amount of

$ 1 3 , 3 7 8 . 6 4 ,  p l u s  p e n a l t y  o f  $ 3 , 2 8 6 . 4 9  a n d  l n t e r e s t  o f  $ 3 ' 2 2 2 . 5 1 ,  f o r  a  t o t a l

due o f  $19,887.64  fo r  the  per iod  Septenber  1 ,  1977 th rough August  31 ,  1978.

The notice and demand was issued ln response to sales and use tax returns flLed

by the Club reflectlng taxes due but with no remittance enclosed. The notlce

of deternlnatlon was based on estlmated taxes for perlods for which no returns

were flled. On the same date, identlcal- notlces lsere issued agalnst petltloner

John A. Mlchelsen as an off icer of the Club.

2. 0n March 16, 1983, the Audit  Dlvls l-on issued not ices of assessment

review to both petl.tioners whLch reduced the tax due for the perlod Septenber 1'

1977 through August 31'  1978 to $7,561.84 plus penal- ty and interest.  The

assessment for the earlier period was not adJusted. Followlng a pre-hearl"ng

conference, the tax due for the period September 1, L977 through August 31'
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1978 was further reduced to $2,186.37 pl-us penalty and interest.

for the earlier perl.od remained the same.

The assessment

3. The Club was founded ln the City of Yonkers on October 10, 1885 as a

male soclal- cl-ub. The membershlp of the Club lncluded many social-' polltlcal

and civic leaders of New York State. Tn L974, the Club began to undergo

financial probl-ems. The ol-d buildlng which housed the Club was slowly crumbliog

and a number of health code vlolations were found. The Club was closed for a

two month period ln 1975 due to these vl.olatlons. As a result, membershlp

began to dwindle and the funds necessary to sustain the Club were redueed

accordingly.  A few members, including Mr. Maffelr  the presldent,  and

Mr. Michels.en, the treasuf,efr attempted to keep the Club open and operatl-ng.

4. During the perlod Septenber 1, 1977 through Septenber 30'  1978, the

Club was open internittently as a result of the contlnulng deterl-oratfon of the

bullding due to lack of funds for repalrs. Varlous Judgments were taken

agalnst the Club for non-payment of bll-ls. Part of the payroll was pald ouc of

petltionerst own funds and was never relmbursed. Flnal-ly, on February 6, 1979'

the mortgagees of the property owned by the CLub lnstltuted a foreclosure

action agalnst the Club for default on paynent. The actual foreclosure sale

took place on July 30, L979.

5. Petltloners do not deny that they !ilere persons responslble for collecting

sales tax. They naintaln, however, that they were merely attempting to keep

the Club operat,ing wlth thelr o$n money and on thel"r own tlme, and that at no

t ime dld ei ther pet i t loner prof l t  or at tempt to prof l t  f rom their  act lons.

Pet,ltioners purposefully flled sales tax returns without reml-ttance because

they decl.ded to pay the CLubts employees flrst with the l-lnlted funds aval,lable.
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Petltloners dld not raise any arguments nor submlt any evidence wl"th resPect to

the accuracy of the two assessments as flnally revlsed.

6. At the tine thls matter was submitted to the Tax coilrmlselon' nelther

petltioner nor the Audit Division brought to the Comlssionfs attentlon the fact

that part of the llablllty in Lssue was based on assessuents agaLnst offieere for

tax due as a result of returns flled without remittance. Addltlonally, neither

party raised the issue of whether the State Tax Coml"ssion has Jurledlctlon or

authority to conduct an admtnlstratlve proceeding to determlne petitlonerst personal

l labi l l ty for such unpald sales taxes. Since thls presents a quest ion of subJect

mat,ter Jurlsdlctlon, the Connl.ssion raises the issue sua sponte. See Robl"nsoo v.

Oceanic Stean Navrga,Feg_to.,  112 N.Y. 3L5, 324.

CONCLUSIONS OF LAW

A. That where

only the remittance

to administrat ively

Parsons v. State Tax

timely and correct sales tax returns are subnltted' lacking

of tax showrr as due thereon, this Connnisslon ls not empowered

determine the llabll-lty of persons regulred to eoll-ect tax.

Cormisslon, 34 N.Y,2d 190. Notwithstanding the enactment of

Tax Law sect ion 171, paragraph twenty-fLrst  (L.  L979, Ch. 7L4, eff .  January 1, 1980) '

the Tax Law does not confer adminlstratl.ve Jurisdlctlon on the Tax Conrmlsslon to

recover unpaid taxes where correct returns have been ftled. Ilall- v. New York State

Tax Cormisslon, 108 A.D.2d 488. Notwlthstanding pet i t ioners'  request for a hearing

and redeterminatl.on of the lssue of thel"r llability wlthout obJectlon to the

forum, jurisdiction may not be conferred when none exists.

B. That wlth respect to the perLod September le 1975 through August 3l '

1977, where returns were filed lacking the remittance of tax shown as due' thle

Commlssion does not have the authorlty to administratlvely determine petitionersr
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l tabi l i ty.  With respect to the perlod September 1, L977 through August 31,

L978, however, no returns lrere flled and the Tax Conmlssion is authorized under

sectlon 1138(a) of the Tax Law to adninlstratlvely deternlne the tax llabllity

under such clrcumstances.

C. That sect l .on 1t33(a) of the Tax Law provldes, ln part ,  that every

person required to collect the taxes lmposed under Artlcl-e 28 of the Tax Law ls

also personally ltable for the tax lmposed, collected, or requlred to be

col lected under such law. Sect ion 113f(1) of the Tax Law def lnes "(p)eraons

required to col lect taxrr as used in sect ion 1133(a) to include any off icer or

enployee of a corporatl"on, or a dl"ssolved corporatlon, who as such offlcer or

employee is under a duty to act for the corporatlon in conplying rtith any

requlrement of Article 28 of the Tax Law.

D. That clear l-y,  pet l t l "oners, as president and treasurer of the Club,

were persons required to coLlect tax. They adnlt,ted that they were forced to

make choices when naking paynents and that they pald the enployees prior to

paying sales taxes. They are, therefore, personalJ-y llable for the sales taxes

due from the Club. Moreover, petl.tioners fall-ed to shon that the taxes determlned

on audlt ,  as f lnal ly revl"sed, were erroneous.

E. That,  with respect to the period Septenber 1, 1975 through August 31,

L977, there being no authorl ty to determlne pet i t lonersr l labl l l ty at  an

admlnlstrative hearlng, the petitions of Andrew R. Maffei and John A. ltichelsen

are dismissed.

F. That, with respect, to the period Septenber 1, 1977 xhtough August 31,

1978, the petltlons of Andrew R. Maffel and John A. Michelsen are granted to

the extent lndicated Ln Finding of Fact "2"; that the Audlt Dl-vlsion ls dlrected

to nodlfy the notices of determinatlon and demands for paynent of sales and use
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taxes due isgued Apri l  20, 1980 accordtngly;  and that,  except as so granted'

fhe pet l" t lons are ln al l  other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

FEB 181986
PRESIDENT
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