
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Meskourls Brothers, Inc.

for RedetermlnatLon of a DefLciency or Revision
of a Deterninatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  3 / I / 7 6  -  L L / 3 O 1 7 9 .

AFFIDAVIT OF }'AILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she is an empJ-oyee of the State Tax Comlssion, that he/she is over 18 years
of age, and that on the 15th day of September, 1986, he/she served the wlthin
notice of Decislon by certifled mal.l upon Meskouris Brothers, Inc. the
petltioner ln the withln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaLd rrrapper addressed as follows:

Meskourls Brothers, Inc.
232 Eaet. 64th St.
New York, NY 10021

and by deposlting same enclosed Ln a postpald properly addressed wrapper l-n a
post office under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the petLtloner
herein and that the address set forth on sald wrapper ls the last known addrese
of the pet l t loner.

Sworn to before ne thls
15th day of September'  1986.

ter oat
pursuant to Tax Law sectlon L74
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of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
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State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snayr beLng duly sworn, deposes and saye that
he/she is an employee of the State Tax Comlsslon, that he/she ls over 18 yearg
of age, and that on the 15th day of September, 1986, he served the wlthl.n
notice of Declslon by certifled malL upon Barry Lelbowiczr the rePresentatlve
of the petitloner ln the wlthln proceedlng, bI enclosing a true copy thereof ln
a securely sealed postpald lrrapper addressed as follows:

Barry Lelbowicz
299 Broadway
New York, NY 10007

and by deposLting same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald rtraPper ls the
I-ast known address of the representative of the petLtioner.

Sworn to before ne this
15th day of September'  1986.

to ister oaths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

Septenber 15, 1986

l"leekourls Brothers, Inc.
232 East 64th St.
New York, NY 10021

Gentlemen:

PLease take notlce of the Declslon of the State Tax Connisslon enclosed
herewtth.

You have now exhausted your rlght of revLew at the adnlnlstratlve Level.
Purguant to sectLon(s) 1139 of the Tax Law, a proceedLng ln court to revlew an
adverse declslon by the StaEe Tax Comlsslon nay be lnstltuted only uoder
Artlcle 78 of the Clvll Practlce Law and Rules, and must be co"t-enced ln the
Supreme Court of the State of New Yorkr ALbany Countlr wlthln 4 months from the
date of thls notlce.

Inquiries concernlng the conputatlon of tax due or refuad aLlowed l"n accordance
wlth thls deeislon nay be addressed to:

NYS Dept. Taxatl"on and Fl.nance
Audlt EvaLuatton Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxl"ng Bureauf s Representatlve

Petltioner I s Representatlve :
Barry Lelbowlcz
299 Broadway
New York, NY 10007



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pecltloa

o f

MESKOURIS BROTHERS, INC.

for Revlsion of a Deterninat{on or for
of Sales and Use Taxes under Articlee
of the Tax Law for the PerLod March l,
through Novenber 30, L979.

DECISION

Refund
28 and 29 t

r97 6

Petl tLoner,  Meskourl .s Brothers, Inc.,  232 East 64th Street,  New York, New

York 10021, f l led a pet l t lon for revLsion of a deternlnat lon or for refund of

sales and use taxes under Arttcles 28 and 29 of the Tax Law for the perlod

March 1, 1976 through November 30, 1979 (Fl le No. 56284).

A hearlng was held before Sandra F. Heck, Hearlng Offlcer, at the offlces

of the State Tax Commlsslon, Two World Trade Center, New York, New York' on

February 26, 1986 at 9:40 A.M. Pet l t loner appeared by Barry Lelbowlcz'  Eeq.

The Audit Dlvlsl.on appeared by John P. Dugan, Esg. (Mlchael B. Infautlno, Esq.r

o f  counse l ) .

ISSUE

I{hether the audlt nethodology enployed by the Audit DlvisLon regulted ln a

reasonable calculatLon of pet l t lonerrs sales and use tax l labl l l ty.

FINDINGS OF FACT

1. On July 10, 1980, as the result  of  a f le ld audlt ,  pet l t loner,  Meskourls

Brothers, Inc., executed a consent to flxlng of tax not prevlouely deternlned

and assessed l"n the amount of $57,809.63. Subsequent ly,  on Auguet 27, 1980,

the Audit DLvlston tssued to petitloner tlro notl"ces and demands for paynent of

sales and use taxes due. The flrst notice was for the perLod l{erch 1' L976
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through August 31, 1979 and assert ,ed a base tax due of $52,279.46'  together

nl th a penalty of $12,288.42 and lnterest of  $15,583.25, for a total  anount due

of $80,151.13. The second not lce was for the period Septenber l ,  1979 through

November 30, L979 and asserted a baee tax due of $5,530.17, together wLth a

penalty of $718.92 and Lnterest of  $455.13, for a total  amouot due of f i6,704.22.

The amount of tax due fron both asgessments totals $57r809.63. Petltloner had

executed consents extendlng the perlod of llnltatlon for aseeesment of salee

and use taxes for the period March 1, 1975 through November 30, 1979 to

September 20, 1980.

2. Petitloner pald tn full the amount of tax due on the above descrLbed

assessments, together wlth the appltcable penaltles and interegt. PetLtloner

t lnely sought refunds l .n the amounts of $15,583.25 and $2L,273.48'  for a total

refund sought of $36,856.73. Sald refund requesta were deoLed by the Audlt

Dlvlsion on July 20, 1984 resultlng in the instant petLtloas.

3. Petitloner operates a restaurant named "The Jackson Holerrr located at

232 East 64th Streetr New York, New York, whlch ls known primarlly for lte

hamburgers. Petltloner has been ln buslness at thl"s Locatlon slnce 1972. At

the tlne of the audltorfs lnltial vlsit to the premlses on Aprll 30, 1979, the

restaurant had 3 stools and approxl"uately 12 tables for a seatlng capaclty of

45-50 people. AlL sales made at pet l tLonerrs premlaes were subJect to salee

tax.

4. Upon examlnatlon of petltlonerts books and recordsr the Audlt Dtvlsl"on

determlned that the books and records were laadequate to verlfy petltlonerrg

taxable sales. The Audl"t DLvlslon based Lts deterninatlon on the followlng

fac ts :
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a) Guest checks lrere not used to record every sale.

b) Guest checks and cash reglster tapes were not
retained for the perlod under audlt.

c) The recelpts of the day were taken home at nlght
by pett t tonerts offLcers and, thue, the system
lacked loternal controls to trace operatlng cash
from one day to the next.

d) Petltloner purchased most of lts food and beverages
wlth cash taken dlrectLy from the cash reglster
durlng the course of a day, resultlng in an
underreportlng of purchases.

5. Petltloner stl.pulated on the record that it would not ralse the iesue

whether an lndlrect audlt method lras approprlate ln this caae. Petltl"oner

llnlted its appeal to whether che partlcular lndirect audlt nethod chosen by

the Audlt  Dlvis lon (L.e.,  a two-day obeervat lon test)  was val-Ld.

6. The Audlt Divlslon deterulned that, because of the Lack of lnternal

control by the petltioner over Lts sales and purchss€sr the only lndirect audlt

nethod avallable to l"t was an observatlon test.

7. A two-day observatlon t,est of petltlonerts buslness operacton ltast

performed by the auditor on Tuesday, November 13, L979 from 9:30 A.M. to

4245 P.M. ,  and on  Fr lday ,  Novembet  L6 ,1979 f ron  approx tmate ly  9 :30  A.M.  to

5:00 P.M. The days were chosen to refLect varlattons ln sales from the beglnnlng

of the week to the end of the week. The nonth of November lras chosen because

it was when the audltor and the petltl.oner lrere able to arrange a date when

they were both avallable.

8. The observatlon test performed on November 13, 1979 tevealed that

petLt loner made $345.18 ln taxable sales between the hours of 9:30 A.M. and

4245 P.AL It was a cloudy day wlth drtzzLe. 0n November 16, L979, the obser-

vatlon test revealed that petitloner made $398.72 Ln taxable ealee between the houre

of 9:30 A.M. (approxlnately) and 5:00 P.M. I t  was a cool,  dry day. Pet l t lonerte
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usual hours of operat lon are approxlnately 9:30 A.M. to 1:30 A.M.1, Monday

through Saturday (16 hours),  and 9:30 A.M. to nldnlght on Sunday (14.5 houra).

9. Based on the resuLts of the above observatl"on test, the audLtor made

the foll-owlng calculations:

Total sales pet 2 day observatlon
TotaL hours of observatlon

Hours open per week
Average Hourly Sales
Tocal sales per week
/l of weeks ln quarter
AdJusted taxable sales per qtr .  ended LLl30l79
/ l  o f  q t rs .  to  be  app l led  (L2 /L /78-LL/30 /79)

Minus  Taxab le  Sa les  Repor ted  ( I2 l I l79-L l /30179)

Plus: I ' I lne purchases (2,000 tn 1978) after
2002 narkup

Unreported taxable saleg 12/L /78-LL/30179

Unreported taxable sales Lzl  I  /78-LL /30/79
Taxabl-e sales reported L2/ L 178-IL l3O/79

The above cal-culatlons used onJ-y the last four

744 .00  a  r
'Jlf,; 

= $4e.601hlr.

I  10 .50
x 49.60-ffi
x 1 3-7i736:To',

285 , ooo. oo

220,736.00

6 ,000 .00
f f i6

2?9'1?9'29 = 352.82264,264.00

guarters ln the audlt pertod

(L2/L178-LI/30/78, to deternlne the percentage of unreported to reported

taxable sales. An earller, hLgher assessment used the full audlt perlod as the

basls for deternlnlng a 429.87 addltLonal taxable sales percentage. The

recomputatLon was performed at the requeet of petltlonerrs representatlve, who

felt lt would make the asaeaament reflect the increase ln petLtlonerrs buslnees

and inf lat lon. This resuLted ln a reduct lon of the tax assessed by $12'432.80.

There was gome cootroversy on the record as to whether petitlonerts
bus lness  remalned open uo t i l  l :00  A.M. ,  o r  c losed a t  5 :00  P.M. ,  on  the
days of the observatl.on. Thls controversy does not affect the resulte
of the audit hereln.
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10. The 352.82 addlttonal taxable sales percentage nas applted to the

taxabLe sales for the entlre audlt perlod ($201,702.00) resuLtlng ln addLtlonal

taxable sales of $711,646.00 and addltLonal tax due of $56,93f.16 for the audlt

c

perlod.o A penalty was added to the assessment because petitloner falled to

maLntaln adequate records and because the audlt resulted in a substantlal

amount of additlonaL tax due.

11. Petltloner presented a newspaper artlcle frou the New York Dally Newe,

dated September 23, L979, ent l t led'rThe Urban Tourtst" ,  ln whlch rrThe Jackson

Hol-ett was llsted as a good, l"nexpensive pLace to take a date after the theatre.

The artlcle sald "The hanburgers are the best in to$n.rf Petltloner attrlbuted

an Lncrease ln 1ts buslness to the wrlte-up ln The Dally Newsr but falled to

produce any records to substantLate that fact. The article also lndicated that

"The Jackgon HoLe[ wes open ln the evening past 5:00 P.M.

L2. Petitloner presenced a report by James W. Albrecht, Ph.D., who ttes

quallfled as €m expert ln the fleld of statl"stlcs, together wlth the testtuooy

of Anthony M. Akel, Ph.D., who was sinllarly quallfled as an expert ln statlstlcs.

Dr. Akel gave hls oplnton that the procedure foll-owed by the Audlt DlvisLon was

an attempt to develop a statletlc based on sampl-lng data. It ls the oplnlon of

both expert wLtnesses that the extrapolatlon of the results of the two-day

obeervatlon test of petltlonerrs buslnesa over the 3l year audit perlod dld not

produce a stat ist lcal ly val ld result .

Addltlonal tax Ln the amount of $878.47 was based on a margLn of error
teet on tax charged on guest checks on November 13 and 16, L979, and fixed
asset purchases and expense purchases on whlch no tax was pal.d. The
caLculatl"ons used to arrl"ve at these addltl"onal amounts of tax ltere not
challenged at the hearlng.
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13. The expert wLtnesses explained that in order for the audlt to yl"eld a

statistl.cal-ly valld result, the sample must be representatlve and lt must be

large enough Eo allow generalizacl"on with the requisl"te degree of eonfldence.

14. Dr. Akel concluded that the sample stze used by the Audl"t Dlvlslon

hereln did not allow for statLstically rellable or va1ld extrapolatlons because

the varlance and error nargin hrere too hlgh.

15. Dr. Albrechtrs report lndLcated that the samples taken rilere not

representatl"ve because the sales durlng the 9:00 A.!1. to 5:00 P.M. perlod rdere

not representat lve of salee fron 5:00 P.M. to 1:30 A.M., the observat lon days

were both weekdays and not representatl"ve of weekend sales andr flnally' the

observatlon of sales at the end of the audit perlod were not representatlve of

the last four quarters of the audlt perlod because it neglected the poselblllty

of sales gro$th.

L6. The Audlt Dlvlslon's posltton wlth respect to the argument that the

audlt results lrere not statl.stlcally vaLld was that the audlt nethod ltas not

desigoed as a statlstical sample, but rather was an effortr ln the absence of

books and records, to project the amount of taxable sales based on lnformatloo

colleeted about the actual operation of petl"clonerrs busl"ness. The use of

statlstlcal sanpllng by the Audlt Dlvlslon ls llnited to those cases where

there are complete source documents.

L7. Petltioner claimed that the audlt nethod falled to reflect seasonal

varlatlons in lts buslness. Petltloner also clal.ned that the results were

lnflated because the hours of observatlon were petltlonerrs busl"est hours and

because the dates ac the end of the audlt perlod reflected a substaottal

lncrease ln petltlonerts buslness. PetltLoner presented no docunentary evldence
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to support lts clatm and presented no alternatlve method to verlfy its sales

tax l tabl l l ty.

18. Petltioner presented evldence that ao audlt, coverlng che game tlme

perlod hereln, of the corporatl"on for franchl"se tax purposes and of the offlcere

for personal lncome tax (cash avaLlablllty) resulted ln no addLtlonal agsessmeots.

CONCLUSIONS OF LAI'I

A. That sectLon 1135 of the Tax Law regulres every person required to

collect sales tax to keep records of every sale for audit purpoees. Where the

taxpayer fatls to keep such records, or where the reeords are lnsufflctent to

verl"fy that sales tax was properly collected, the tax commlsslon uay estlmate

the amount of tax due based on external lndices (Tax Law $1138[a]) .

B. That lt is the duty of the tax commlsgLon, when estLmatlng tax llablllty

usl.ng external Lndtces, to select a method of audlt reasonably calcuLated to

reflect the sales and use taxes due. The burden then rests upon the taxpayer

to demonstrate that the method of audLt or the amount of tax assessed was

erroneous (Surface Llne Operators Fraternal Organlzatlon' Inc. v. Tullyr 85

A . D . 2 d  8 s 8  [ 1 9 8 2 ] ) .

C. That there is no requlrernent under the Tax Lawr the regulatlons

promulgated thereto, or ln the case law of New York State that the audlt nethod

yleld a statistical-ly valld result. In fact, New York courts have recogtLzed

that where petltlonerts recordkeeping ls faultyr exactness ls not, requtred in

the determlnat lon of tax l labl l l ty (Meyer v.  State Tax Conm., 61 A.D.2d 223

[ 1 9 7 8 ] ;  K o r b a  v .  S t a t e  T a x  C o u m . ,  8 4  A . D . 2 d  6 5 5  [ 1 9 8 1 ] ;

S ta te  Tax  Conm.  ,  97  A.D.2d

of observatlon would result

procedure lnvalld.

865 t19831) .  The fact  that

ln a more accurate result

Day Surgicals '  Inc. v.

a larger number of houre

does not render the audlt
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D. That petitlonerts books and records nere not onJ.y lnguffLclent to

allow a detalled examlnation to verify sales tax lLablIlty, but they ltere so

inadequate as to vlrtually preclude any nethod of estlnatlng sales tax llablllty

other than an observation test. The requlrement that the tax cornml"sslon chooee

an audLt method reasonably caLculated to reflect tax due must be consldered ln

vlew of the informatlon made avallable to lt to estLnate tax 11ab111ty. Iltrerer

as ln the lnstant caser petltioner was unabl-e to substantLate any of lts

reported taxable salesr the tax commisslon has upheLd the use of obeervatioo

teets (see, Hugo Gernan d/b/a Gernan Coffee Shop, State Tax Countselonr January 18'

1985; 265 Clty Is land Sea Food Market,  Inc.,  State Tax Colrnl"eslon, hy 5,

1 9 8 3 )  .

E. That petltloner has falLed to present any alteraatlve method to verlfy

lts tax llablltty and has falled to present evldence sufflctent to nodlfy the

amount of ta:t assessed. Accordlngly, the burdea of proving that the nethod of

audit or the amount of tax assessed rraa erroneous has not been net by the

pet l t l .oner.

F. That the pet l t lon of

of refund Lssued July 20, L984

DATED: Albany, New York

sEP I 51s86

Meskourts Brothers, Inc. ls denl.ed and the deolal

is sustalned.

STATE TN( COMMISSION
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