
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mattar

Metsltns Restaurant &

of the Petltlon
of

Janttortal SuppLtes, Inc. AFFIDAVIT OF }IAILING

for Redeternlnatlon of a Deflcleocy or Revtsion
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of, the Tax Lalt
fo r  the  Per lod  9 /L180-5131/83 .

State of New York :
9 9 .  :

County of Albany :

Davld Parchuck/Jenet M. Snay, belng duly sworn, depoees aod says that
he/shE ts an enployee of the State Tax Coonlsglon, that he/she ls over 18 yearg
of age, and that on the 23rd day of December, 1986, he/she served ghe wlthln
nottce of Declslon by certlfled uall upoo Melsllns Restauraat & Janltorlal
Supplles, Inc. the petltLoner ln the wlthtn proceedlag, by encLoelng a true
copy thereof in a securel-y sealed postpatd lrrapper addreseed as followe:

Melsltns Restaurant & Janltorlal
P .0 .  Box  8
I{hltesboro, NY L3492

and by deposl"tlng same enclosed ln a
post offtce under the exclustve cere
Servlce wlthln the State of New York.

Suppl les, Inc.

poetpald properly addressed wrapper 1o a
and custody of the Unlted States Postal

That deponent further says thet the said addressee ls the petLtlooer
herein and that the address set forth oo sald lrrapper ls the last known addrese
of the petlt toner.

Sworn to before uE this
23td, day of December, 1986.

pursuant Tax Law gect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petttlon
of

Melsllns Restaurant & Janltorlal SuppLles, Inc.

for Redeterulnatl.on of a DefLclency or RevLslon
of a Deterntnatton or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the Per lod 9 lL l8O-5/31/83.

AFFIDAVIT OF MAILING

State of New York :
8 S .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and eaye that
he/she ts aa enployee of the state Tax Comnlsston, that he/ehe ls over 18 yearg
of age, and that on the 23rd day of December, 1986, he served the wlthln nottce
of Decislon by certlfled natl upon Danlel S. Cohen, the representatlve of the
Petitlooer ln the wlthln proeeedlng, by encloslag a true copy thereof ln a
securely sealed postpald nrapper addreesed as follolrs:

DanLel S. Cohen
258 Genesee Street
Ut lca, NY 13502

and by deposlttng same encloged tn a postpald properly addressed wrapper ln e
post offlee under the exclusLve care and custody of the Unlted StatEs Postal
Servtce wtthln the State of New York.

That deponent further says that the satd addressee ls the representatlve
of the petltloner hereln and that the address set forth oa sald wrappEr ts the
last known address of the representatlve of the petltLoner.

sworn to before ne thls
23td day of December, 1985.

to admlnlster oachs
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December 23, 1986

t{el"slins Rest,aurant & JanltorLaL Supplles, Iac.
P . O .  B o x  8
Whltesboro, Mf 13492

Gentlemen:

Please take notice of the Declsion of the State Tax Connlsstoo encLoeed
herewlth.

You have now exhausted your rlght of revtew at the adnlnistrattve Level.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedLng tn court to revlsw an
adverse declslon by the State Tax Commlsslon nay be tnstttutEd onLy uader
Arttcle 78 of the CtvLl- Practlce Law and Rul-es, and mugt be commenced ln the
Suprene Court of the State of New York, Albany Countyr wlthln 4 nonths frou the
date of thls not lce.

Inqutries conceralng the conputation of tax due or refund allowed ln accordance
wlth thls decLsion nay be addressed to:

NYS Dept. Taxation and Flnance
Audtt Evaluatton Bureau
AssessmEnt Revlew Unlt
Bulldlng #9, State Gampus
Albanyr New York L2227
Phone # (518) 457-2086

Very trul;; |oursr

STATE TAX COMMISSION

cc: TaxLng Bureaurs RepresenEative

Petl tLoner '  s Representat lve:
Danlel S. Cohen
258 Genesee Street
Ut lca, NY 13502



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

MEISLINS RESTAURA}IT & JA}IITORIAL SUPPLIES, INC.

for Revlslon of a Deternl"natton or for Refund
of Sal-eg and Use Taxes under ArtLcles 28 afi, 29
of the Tax Law for the Perlod Septenber 1, 1980
through l{ay 31, 1983.

DECISION

Petltloner, !Lels11ns Restaurant & JanLtorl.al Supplles, Ioc., P.O. Box 8,

Whttesboro' New York 13492, fLLed a petitlon for revl.slon of a deternlnatlon or

for refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for

the period Septenber 1, 1980 through May 31, 1983 (FtLe No. 48979r.

A hearlng was held before Jean Corlgllano, Ilearlng Officer, at the offlces

of the State Tax Comisslon, 207 Genesee Street, Ucl.ca, New York, oo Auguet 12,

1986 at 1:15 P.M. Petltl.oner appeared by Daniel S. Cohen, Esg. The AudLE

Divlslon appeared by John P. Dugan, Esq. (Deborah J. Dwyer, Esq., of counsel).

ISSUE

trlhether the Audlt DLvlslon properly dl"saLLowed certaln clalned exempt

sa les .

FINDINGS OF FACT

1. On Decembet 20, 1983, as the result of a fleld audlt, the Audlt

Divlsion l"ssued agalnst petLtloner, Meisling Restaurant & Janl"torl.al Supplleer

Inc., a Not{ce of Deterninatlon and Demand for Paynent of SaLeg and Use Taxee

Due for the period Septenber 1, 1980 through May 31, 1983, assertiog a tax due

of $8,883.64 pJ-us mLnLmum lnrerest.
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2. Petltloner orfired and operated a retaLl and wholesale merchandlsiog

buslness speclallzl"ng ln candy craftl"ng supplles, such as chocolate and moldg,

reatauraot supplles and Janitorlal supplles. Sales were made by three eveoues:

travelLng galesmen sol-Lcited orders, prlmarl"ly fron retall establlstm€nte;

cuatomers purchased ltems through a naLl order catalogue; and both wholegale

and retalL cash sales were made from a storefront location l.n petltlonerrs

warehouse.

3. 0n audlt, lt was deternl"ned that petltlonerrs books and records were

ln good condftl"on. Gross eales and exempt sales nade by petLtlonerte salesmen

and through nall- order nere accepted as reported. However, the auditor deternlned

that petltl.onerfs records were lnadequate to substantLate clalned exemPt cash

saLes rnade at tts store.

4. Petltlonerrs ln-store cash eales lrere recorded on a cash regigter, and

a tape was maLntal"ned. Cashlers nere responsibLe for segregatlog exenpt and

taxable sales. Exempt sales lncluded sales for resale and sales made to exemPt

organlzatLons such as the Boy Scouts, the American Leglon end varlous church

organl.zatlons. The caeh regl.ster tape generated a record of total taxable

sales and totaL exempt sales and ldentifled lndlvlduaL sales by product category.

Petltioner lrrote out lnvolces or sales receLpts for all of l"ts customers, but

only kept a copy when a sal-e of candy was made. The audl"tor deened the register

tapes lnadequate to verlfy that tax lras collected on alL nonexempt gales.

5. The audltor selected three daye from each year ln the audl.t perLod to

use as a cest period. Exenpt sales shonn on the register tapes were matched

agaLnst invoices where avallabLe. using thls method, the audLtor was able to

substantl"ate all clained exempt candy sales. However, glnce petl"tloner dld not

retaln a copy of the cuatomerrs recelpt for non-candy salee, they were aLL
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deened unsubstantlated. In the nine day test period, 37.679 petcent of petl-

tl.onerts total- sales were found to be unsubscantiated exempt sales. Accordlngly,

that percentage of cLaLned exempt cash sales waa dleallolted ln each sales tax

quarter under coosideration, resultlng ln addlttonal- taxabl-e sales of $182r383.00

with a tax due on that amount of $8,454.57.

6. The auditor also found sales tax due ot $429.07 on recurrlng purchases

and purchases of flxtures anil equlpment. That portlon of the assessment Ls oot

ln lssue.

7. Petlttoner produced testlmonl"aLs fron indl"vldual cuatomers who clatmed

to have made purchases from petl.tioner during the audLt perlod. The testl.monials

do not ldentlfy the products purchased, the prlce of the lndividual items or

the dates on whLch the alleged purchases occurred. Sone of the customers

cLained to be tax exempt organlzatlons; others dld not. PetLtloner requested

that these statements be deemed memoranda of salee in accordance wlth 20 NYCRR

s33 .2  (b )  .

CONCLUSIONS OF LAI^I

A. That the sales tax is lnpoeed on the recelpts, unless epeclficaLly

exenpted, of every retail sale of tanglbLe personal property (Tax Law $1105[aJ).

There ls a presumptloo ln uhe Law that all such recelpts are subJect to tax'

and the burden of provlng otherwige l"s placed upon the person requlred to

co l lec t  the  tax  (Tax  Law $1132[c ] ] .

B. That l"nasmuch as petitloner had no verlfl"able recorde to establlsh

that certaln of lts cash sales were exempt from sales tax by vlrtue of havl"ng

been soLd elther to a tax exempt organlzatLon or for resale' petitloner has not

overcome the presumptlon that such eales were subJect to tax,
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C. That 20 NYCRR 533.2(b) provldes that:

t f ( l )  Every person required to coLlect tax.. .must keep records of
every sale.. .and al l  amounts paldr charged or due thereon.. . .  The
records muet contain a true copy of each:

(t) sales sl-ip, tnvolce, reeelpt' contract' statement or
other memorandum of salel . ] t t

D. That the teetimontals sollclted by petltloner from lt,s customcrs are

not "true copllee] of each...memorandum of salet'. Accordlngl.y' they are flot

eufficlent to substantlate petltlonerfs cLaLmed exempt sales.

E. That the petitl"on of Melsllns Restaurant & Janitorial Supplles, Inc.

Ls denled ln fuL1, and the Notlce of Determtnatl"on and Demand for Payneot of

Sales and Use Taxes Due lgsued on Decenber 20, 1983 ls sustained.

DATED: Albany, New York STATE TN( COMMISSION

,DEC 2 3 1986
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