
STATE OF NEW YORK

STATE TAX COMMISSION

AFFIDAVIT OF MAILINC

for Redetermlnatton of a Deflclency or RevlsLon
of a Determlnation or Refund of Sal-es & Use Tax
under Art lc le(s) 28 e 29 of the Tax Law
for  the  Per lod  L2 / I /78  -  lL l30 /82 .

State of New York :
ss t .  :

County of Albaay :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposee and eays that he/ehe
ls an enployee of the State Tax ConnLsslon, that he/she ls over 18 years of age, and
that on the 8th d4y of August, 1986, he/she eerved the withln notLce of
decision by certLfled nal1 upon Megara Coffee Shop, Inc., and George Manollg &
Konstantlnos Kastanl.s, As Officers the petLtl.oner ln the withln proceedlng, bY
enclosing a true copy thereof ln a securely sealed postpaLd wrapper addreesed
as fol lons:

Megara Coffee Shop, Ine.
and George Manolls & Konstantinos Kastanls, Ae Offlcere
406 Flatbush Ave. Ext.
Brooklyn, NY 11201

and by deposlting €rame enclosed io a postpald properly addressed ltrapPer'{a' 4 -*1

poet offlce under the exclusLve care and custody of the Unlted States Postal Servlce
wLthin the State of New York.

In the Matter of the Petitlon
o f

Megara Coffee Shop, Inc.
and George Manolls & Konstantlnos Kastanls,

As Off lcers

That deponent further says
hereLn and that the address set
of the pet l t loner.

sworn to before ne thls
8th day of August,  1986.

Authorl"zed to adnlnl,ster oathe
pursuant to Tax Law section L74

that the saLd addressee Ls the Petltloner
forth on saLd ltrapper Ls the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Megara Coffee Shop' Inc.
and George Maoolls & Konstantlnos Kastanisr

As OffLcers

AFFIDAVIT OF MAILING

for RedetermLnatlon of a Defl"ciency or Revisloo
of a Deternlnatlon or Refund of Sales & Use Tax
under ArtLcle(s) 28 & 29 of Ehe Tax Law
for  the  Per lod  L2 /L /78  -  LL /30182.

State of New York :
g s .  :

County of Albany :

David ParchucklJanet M. Snayr being duLy sworn, deposee and says chat
he/she ls an employee of the State Tax Connigslon, that he/she ls over 18 yearg
of ager ard that on the 8th day of August, 1985, he served the wlthln notlce of
declslon by certifled nall upon Chrls G. Karis, the representatlve of the
petitloner in the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follotts:

Chrls G. Karig
12 Gelston Ave
Brooklyn'  NY 11209

and by deposltlng same enclosed ln a postpaLd properly addressed wrapper in a
poet offlce under the excluslve care and custody of the UnLted Statee Poetal
Servlce nlthin the State of New York.

That deponent further says that the sald addreseee ls the rePresentatLve
of the petttl.oner hereln and that the address set forth on eald wrapper ls the
last known address of the representatl"ve of the petitl.oner.

Sworn to before ne thls
8th day of August,  1986.

pursuant to Tax Law section I74
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August 8' 1986

Megara Coffee Shop, Inc.
and George Manolis & Konstantlnos
406 Flatbush Ave. Ext.
Brooklyn, NY 11201

Kast,anis, As Offl"cers

Gentl-ernen:

Please take notice of the decisl.on of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your right of revlew at the adnLnLstratlve level.
Pureuant to sectLon(s) 1.138 of the Tax Law, a proceedlng l"n court to revlelt ao
adverse decision by the State Tax ConmLssLon may be instltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr aod must be commeaced 1o the
Supreme Court of the State of New Yorkr Albany Couutlr wlthln 4 nonths fron the
date of thle not lce.

Inqulrles concerning the computatlon of tax due or refund allowed in accordance
wlth thLs decl"slon may be addressed to:

NYS Dept. Taxatl.on and Finance
Audtt EvaLuation Bureau
Ageessment Revlew Unit
Bulldlng /19, State Canpus
Albany, New York L2227
Phone # (5rB) 457-2086

Very truLy yours'

STATE TAX COMMISSION

cc3 Taxlng Bureaurs Representatlve

Petitloner t s Repregentative :
Chris G. Karl"s
12 Gelston Ave.
Brooklyn, NY 11209



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl.ons

of

IIEGARA COFFEE SHOP, INC. AtitD
GEORGE MANOLIS AND KONSTA\ITINOS KASTAT'IIS,

AS OFFICERS

for Revlglon of Deternlnatlons or for Refunds
of Sales and Use Taxes under ArtLcles 28 arlrd 29 :
of the Tax Law for the Perlod December 1, L978
through November 30, L982, :

PetltLoners, Megara Coffee Shop, Inc. and George Manolle aod KoostantLnog

Kastanls, ag offl"cers, 406 Flatbueh Avenue Extenslon, Brooklyn, New York 11201,

each flled a petitlon for revlslon of a determioatlon or for refund of eaLes

and use taxeg under Artl"cles 28 and 29 of the Tax Law for the perl"od December 1,

1978 th rough Novenber  30 ,  1982 (F1Le Noe.40654,42156,42L62 and 42163) .

A hearing was held before Sandra F. Heck, Hearlng OffLcer, at the offLcee

of the State Tax Conrmigslon, Two l{orld Trade Center, New York, New York' on

March 18, 1986 at 9:45 A.M. Pet l tLoners appeared by Chrle G. Karls,  C.P.A.

The Audlt Dlvlslon appeared by John P. Dugan, Esg. (Anne W. Murphy, Eaq., of

couneel) .

ISSUES

I. Whether the audit methodology eupLoyed by the Audit Dlvlsion resuLted

lo a reasonable reflectlon of petltloners' saLes tax llabLllty.

II. I{hether petl.tlonere, George Manolls and Konetantl"nos Kastanlgr are

pereonal1y llabl-e as officers of llegara Coffee Shopr Inc. for euch corporetlonra

sales tax Llablllty.

DECISION
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FINDINGS OF FACT

1. 0n Septenbec 20, 1982, the Audlt Dlvislon lssued to petltloner Megara

Coffee Shop' Inc. (hereinafter "Megara") a Notlce of DetermLnatlon and Denand

for Paynent of Sales and Use Taxes Due for the period Decembet L, L978 through

November 30, 1979 which asserted a base tax due of $25,008.40, together wlth a

peaalty of $7,002.10 and lnterest of  $10,879.40, for a total  anount due of

$42,889.90. on February 20, 1983, the Audlt DivisLon iseued to Megara a second

Notice of Deternlnatlon and Demaad for Paynent of Sales and Use Taxes Due for

the perlod December 1, 1979 through Novenber 30, L982 whLch aseerted a baee tax

due of $52,513.77, together wlth a penalty of $15,514.00 and Lnteregt of

$10,335.03, for a total  amount due of $78,362.80. For the perlod March L'  L982

through November 30, L982, che Audlt Dlvision asseased a 50 percent fraud

penalty.

2. On Februaty 20, 1983, the Audit Divisl"on iesued to petltloner Koostaotinos

Ksstanls (hereinafter rrKastanis") a Notlce of Determlnatl"on and Demand for

Payment of Sales and Use Taxes Due for the perlod December 1' 1979 through

November 30, 1982 whlch asserted a baee tax due of $521513,77, together wlth a

penaLty of $15,514.00 and lnterest of  $10,335.03, for a total  anount due of

$78,362.80. As Ln the case of Megara, for the perlod l larch 1, 1982 through

November 30, 1982, the Audlt Dl"vtsl"on assessed a 50 percent fraud penalty. On

February 28, 1983, the AudLt Dlvlslon leeued to KastanLs a second Notlce of

Determlnatlon and Denand for Payneot of Sales and Use Taxes Due for the perlod

December 1, 1978 through Novenber 30, 1979 whlch asserted a base tax due of

$25,462.40 ,  togeEher  w l " th  a  pena l ty  o f  $6 ,365.60  and ln te res t  o f  $11 '300.04 ,

for a total amount due of $43,L28.04. Both such notices were issued to Kagtanls

as an offl"cer of Megara pursuaot to sectlons 1131(l) and 1133 of the Tax taw.
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3. On February 20, 1983, the Audlt Divislon lesued to George Manolls

(herelnafter trManoLls") a Notice of Determlnatlou and Demand for Payment of

Saleg and Use Taxes Due for the perlod Decenber l, l9SL through November 30,

1982 whlch asserted a baee tax due of $171156.12r toBether wlth a penalty of

$6 '511.78  and in te res t  o f  $897.51 ,  fo r  a  to ta l -  anount  due o f  $24,565.59 .  The

Audlt Dlvlslon al-so assessed a 50 percent fraud penalty for the perlod March L,

1982 through Novenber 30, L982. Such aotlce was also lssued to Manolls as an

off lcer of Megara pursuant to sectLons 1131(l)  and 1133 of the Tax Law.

4. By nenorandum, dated October 25, 1985, the Audlt Evaluation Bureau

reduced the 50 percent fraud penalty assessed agaloet all three petltloners for

the perlod March l' 1982 through November 30, 1982 to a 25 percent negLlgence

penalty.

5. Durl"ng the perLod at lesuer, Megara operated a coffee shop and restaurant

at, 406 Flatbush Avenue ExtensLon, Brooklyn, New York. The restaurant had

approxlnately 10 gtooLe and 4 to 6 cables nhich seat 2 to 4 custoaera. Pettttoners

Kastanl"s and l'Ianolle aad a DLultrlous llanoLla were officers of llegara.

6. A field audlt was coumenced ln September 1981. Petitl"oners did not

oalntaln cash regLeter tapes and theLr booke and records were fragmentary. The

audl"tor performed an aoaLysle of available guest checks to determlne whether

the proper amounts of sales tax had been charged on each traosactlonr also

known as as an "over and undertt test. 0n Novenber 18, 1981, petltloners were

requeeted to retaln guest checks for the day. tr'lhen the audltor returoed to the

premlses at L2:00 noon on November 19, 1981, she was advised that the checke

had been thrown alray. Some checke were retrleved fron the garbage and glven to

the audl"tor. Ae a resuLt of the aforementloned over and under test, the

audltor sent a Consent to Flxlng of Tax Not Prevlously Deterntned and Aeseeeedr
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dated Novenber 20, 1981, whlch stated that petltiooer liegara owed $3,538.54 ln

sales and use tax for the period Septenber 1, 1978 through August 31, 1981.

Megara did not stgn the conseat and the over and under test dtd not forn the

basis of the assessments hereln. Megara dleagreed with the results of the over

and under test and agreed to addlclooal testlng of petLtionerst bueLnees

operation.

7. An observatlon test lras perforned lnelde petltloner Megarare buelness

premlses on January 8, 1982, whlch test revealed that l{egarafs saleg were

slgnificantly understated. The observation was conducted between the houre of

10:00 A.M. and 3:30 P.M., dur lng which t l .me sales of $615.57 were observed.

The audl. tor next est lnated sales of $369.33 ($123.11 per hour) for the perLod

7:00 A.M. to 10:00 A.M. Pet l . t ionerer saleg per day of $984.90 were nult ip l led

by 24 (aesunlng petLtl"oners lrere open 6 days per week or 24 days per nonth) to

deternlne gros6' eales per three-month eales tax perlod of $70r914.00. ThLe

represented a nargin of error of 5.2905.

8. Fol-lowlng the observatl.on test on January 8, L982, the Audlt Dlvleloa

sent pet,ltl.oner Megara a Statement of Proposed Audit AdJustnent, dated February 23,

1982, which asserted that petLtloner owed $9,260.88 of tax for the period

December 1, 1.978 through Novenber 30, 1981. (It should be noted that the

margl.n of error as determlned above nas applted onLy to the perlode eaded

August 31.,  1981 and November 30, 1981.) Pet l t lonerrs repreeeotat lve dlsagreed

!d"th the extrapolatlon of the results of the observatlon test because a nelghborlag

restaurant waa closed durlag the observatlon test and lt skewed the reeults.

Through settlement negotiatlonsr petl"tl"oner Megarats tax llablllty was reduced

to $4,984.15. oa May 5r 1982, the Audlt  Divls lon seat pet l t loner Megara a

Consent to Flxing of Tax Not Prevlously Determined and Asseesed which aeeerted
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that pet l t ioner owed saLes and use taxea of $4,984.15. Pet l t ioner Megarare

Vlce-Presldent slgned the consent and returned it to the Audlt DLvLelon. The

audltorrs supervtsor, upon review of the lnfornatlon ln thLe fLler rejected the

flgure contained ln the latest consent and a new observatLon test rtas echeduled.

9. 0n August 30, L982, the audl.torts supervisor observed 115 customers

between the hours of 7:00 A.t'I. aud 8:30 A.M. lte feLt that these ntrmbers truly

reflected the volume of buslnese and that further observatlon was not neceasary.

llowever, petlt,ionersr representacive clal.ned that August was a rrdead" month and

therefore dlsapproved. The supervleor also observed the followlng purchaees:

6 boxee of cakes, 2 cases of catsup, 5 boxes of eggs (30 dozen per box),  3

boxes of bacon and butger pattles. (A prlor revlew of blL1s by the audltor

dlsclosed items on the menu not belng reflected as purchases.) The audltor

next lssued the Septenber 20, 1982 notlce to ltegara because petltioaersl

representative refused to slgn a walver extendlng the statute of llmltatlons.

The notLce r/as based on the results of the January 8, 1982 observatlon.

10. 0n Januarl 11, 1983, a new observation test was performed. Because

petl"tl"oner I'tegara would not al-low the audltor lnslde the premls€Br 8o obeervatton

test !ilas perforned from outslde of the store between 7245 A.tl. aod 3:30 P.M.

The detalls of the audlt methodology ate nore fully set forth ae follolta:

(a) It lrae assumed that every customer leavLng the Btore between

7:30 A.M. and 11:00 A.M. and carrylng a bag had purchaeed a coffee and

doughnut wlth a value of $.80. DurLng the observatlon tegtr 124 cuetouers

nere seen leavl"ng the prenlses carrylng a bag.

(b) Every custorner who ate lnslde the restaurant was assumed to have

purchased a breakfast speclal wlth an average prLce of $1.67. (There were

three breakfast specLals on the menu wlth pr ices of $1.40, $1.65 and
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$1.95.) During the observatlon test, 164 customers rrere observed eattng

ln the restaurant pr l"or to 11:00 A.M.

(c) Every customer who ate lnsl"de the restaurant efter 11:00 A.M. wag

asgumed to have spent $2.36. This flgure was the average anount whlch

appeared on the gueet checks that were anaLyzed durlng the over and under

test descrlbed tn Fl"nding of Fact "6" hereof. Durlng the observatlon

test, 188 customers lrere observed eatlug ln the restaurant after 11:00 A.M.

The lncone for the day was determLned to be $834.36. Thle a,mount was averaged

with the resulte of the flrst observation on January 8, L982 petformed lngide

fhe buel.ness premlses to cortrpute average quarterly saLes of $60150L.27. The

audited average quarterly sales lrere compared to reported quarterly saLea to

arrive at a margl"n of error of 4.8096 whlch, when applled to reported taxable

saleg for the audlt  per lod, resulted ln addlt lonal taxes due of f i77,976.L7.

Accordlngly, the notlces were tssued agalnst Megara and petlttooers Kaataale

and Manolle. The Septenber 20, 1982 Notlce agalnst Megara waa oot adJusted.

11. An addltlooal observatLon test lras perforned lnslde the store on

February 1, 1984. The test was perforned folLowing the lesuance of the aggees-

ments hereln and followlng a prehearl"ng conference. The test coneleted of the

audltor observlng every sale ruog up on the cash regleter. The teet revealed

audlted dally eales of $373.49. The auditor and her supervlsor dld not give

much credence to the results of thls flnal observatlon test because' durlng the

course of the test, petitloners refused to sel1 certain hlgher prl"ced ltene off

the menur falled to ring up every eale, and blocked the audltorrs vlelt so that

she could not see the reglster. The results of the observatlon tests on

January 8, L982, January ll, 1983 and February 1, 1984 were averaged together

to arrive at a proposed settlement figure. The settlement waa rejected by
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petltloners holrever, and, therefore, the reeults of the February 1, L984

observatlon test are no! relevant to thls proceeding.

L2. PetLtloners George Manolls and Konstantl.nos Kastanie eubnlttbd no

evl.dence rebuttlng the Audit Dlvlslonrs assertlon that they were "person8

required to collect taxrt on behalf of the corporatl"on.

13. At the hearlng, petltlonerst representative contended that durlng Juoe

and JuLy, the coffee shop .is open 5 days a week; fron Septenber to May' it le

open 5l days a week; and lt ie closed durlag August. Ilowever, he preaented oo

evldence to support hts contentton.

CONCLUSIONS OF LAW

A. That sectlon 1I35(a) of the Tax Law provl"des that every Person requlred

to collect tax shall keep records of every sale and of alL amounts pald'

charged or due thereon and of the tax payable thereon. Such recorde ehaLl

lnclude a true copy of each sales sllp, lnvolce, receipt or scatement.

B. That sect lon 1138(a) (1) of  the Tax Law provldes, ln pert lnent partr

that lf a salee and use tax return ls not flled, or lf fl1ed ig lacorrect or

lnsuffl.clent, the amount of tax due shall be deternlned fron such iafornatlon

as may be avallable. ThLs sectlon further provides that, lf oecessarlr the tax

may be estloated on the basis of exteroal lndlces.

C. That the books and records of Megara Coffee Shop, Iac. were lnadequate

and incompLete for purposes of deterninlng taxable sales or sales tax due.

Therefore, the uee of external lndlces was pernlsslble (Matter of Korba v. N.Y.S.

Tax Comlssioa, 84 AD2d 655). Accordingly, the Audlt Divlsl"oors determlnatloo

of addttlonal tax due was proper pursuant to sectton 1138(a)(f) of the Tax Law.

Exactnese l"s not required where l"t ls the taxpayerfs own fatlure to uaLntalo
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proper records whlch prevents exactneas ln the determination of gales tax

Tax Cornmlssloo, 54 ADZi 1023).llablllty (Matter of Markowl"tz v. Stace

D. That petltLoner George Manolle and petltioner KonetantLnog Kaetauls

were "persons requlred to colLect taxfl pursuant to sectlon 113f(f) of the Tax

Law and ae such were personall-y llabLe for the tax due fron lfegara Coffee Shop,

Inc.

E. That the petl"ttons of l[egara Coffee Shopr Inc. aad George Maoo].ig and

Konscantlnos Kaetanis are denled and che notLces of deterulnatl.oo aod denands

for paynent of saLes and use taxes due lssued Septenbet 20, L982' February 20,

1983 aod February 28, 1983, except as nodl"fled by the AudLt Dlvtston (gg

Flndlng of Fact "4tr), are sustal.ned.

DATED: Albany, New York STATE TN( COMMISSION

AUo 0 s p80
PR,ESIDENT
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