
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
o f

John E. Mclntosh, Jr.  :
Off lcer of 2075 Sherldan Drlve, Inc.

:
for Redeterminatl"on of a Deficiency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax :
under Article 28 e 29 of the Tax Law for the Perlod
rL l30 l78  -  11 /30180 .  :

AFTIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connl-e Hagelund, being duly sworn, depoees and says that
he/she ls an enployee of the State Tax Conrrnissl-on, that he/she ls over 18 yearg
of age, and that on the 28th day of January, 1986, he/she served the ltlthln
not ice of Decision by cert l f led mai l  upon John E. Mclntosh, Jr. ,  Off lcer of
2075 Sherl"dan Drive, Inc. r the petitLoner ln the wlthln proceedLng, bY
enclosing a true copy thereof ln a securely sealed postpaid wraPPer addressed
as f ollo\rs:

John E. Mclntosh, Jr.
Off icer of 2075 Sheridan Drlve, Inc.
1l Euclld Avenue
tockport, NY L4094

and by depositing s€rme encl-osed
post office under the excluslve
Servlce withln the State of New

That deponent further says
heretn and that the address aet
of the pet i t ioner.

Sworn to before me this
28th day of Januaryr 1986.

in a postpaid properly addregsed wrapper ln a
care and custody of the Untted Stat,es Postal
York.

that the sald addreseee ls the petltioner
forth on sald wrapper l-s the last kno$n addreee

AuthorLzed to 
-adnlnl,6ter 

oat
pursuant to Tax Law sectlon L74
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STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon
o f

John E. l ' lclnt,osh, Jr.
Off lcer of 2075 Sherldan Drive, Inc.

for Redeterminatl-on of a Deflctency or Revlslon
of a Determi"nation or Refund of Sales & Use Tax
under Artl"cle 28 & 29 of the Tax Law for the
P e r l o d  t t l 3 0 l 7 8  -  1 I / 3 0 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she ls an enployee of tbe State Tax Counl"ssLon, that he/she ls over 18 yeare
of ager aod that on the 28th day of January, 1986, he setved the wlthin not,lce
of Declslon by cert l f ied mai l  upon Ralph J. Gregg, the representat l"ve of the
petltl.oner in the wlthin proceedlng, bI enclosing a true copy thereof l.n a
securely sealed postpaid \rrapper addressed as follows:

Ralph J. Gregg
Albrecht, Magulre, Heffern & Gregg
2100 Main Place Tower
Buf fa lo ,  NY 14202

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the rePresentative
of the petitl"oner herein and that the address set forth on said ltraPper is the
last knom address of the represeotatlve of the petttioner.

Sworn to before ne thls
28th day of January'  1986.

pursuant to Tax Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I^ I  YORK 12227

January 28, 1986

John E.  Mc ln tosh ,  J r .
Off icer of 2075 Sherldan Drlve, Inc.
11 Euclld Avenue
Lockport, NY 14094

Dear Mr. Mclntosh:

Please take notice of the Decislon of the State Tax Comml.ssion encloged
herewith.

You have now exhaueted your rlght of revl.ew at the adnlnlstratlve l-evel-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceediag ln court to revlew an
adverse decision by the State Tax Comrnlsslon may be instituted only under
Article 78 of the Clvil Practl-ce Law and Rules, and must be comenced Ln the
Supreue Court of the Stace of New York, Albany County, trlthln 4 months from the
date of thls not ice.

InquLrles concernlng the computatLon of tax due or refund alLowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - LltlgatLon Unit
Butlding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yourst

STATE TA)( COMMISSION

Petl t ioner I  s Representat lve
Ralph J. Gregg
Albrecht, l ' lagul"re, Ileffern & Gregg
2100 t"laln Place Tower
Buffalo, NY 14202
Taxing Bureauts Representatlve

c c :



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petl"tl.on

o f

JOHN E. McINTOSH, JR.

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Artl.cles 28 and
of the Tax Law for the Period Ended November
1978 and the Periods Ended November 30, L979
through Novenber 30, 1980.

DECISION

Peti t ioner,  John E. I" lc lntosh, Jr. ,  11 Eucl id Avenue, Lockport '  NY L4094,

ftled a petitlon for revlsion of a determinatlon or for refund of sales and use

taxes under ArtlcLes 28 and 29 of the Tax Law for the period ended November 30,

1978 and the perlods ended Noveuber 30, 1979 through November 30, 1980 (File

N o .  4 3 2 7 0 ) .

A fornal hearing was held before James J. Morr is,  Jr. ,  I lear ing Off icerr at

the off lces of the State Tax Comml"ssion, St,ate Off tce Bul ldlng, 55 Court

S t ree t ,  Bu f fa lo ,  New York ,  on  Apr i l -  3 ,  1985 a t  9 :15  A.M. ,  w l . rh  a l l  b r ie fs  to  be

subnit ted by June 17, 1985. Pet i t ioner appeared by Ralph J. Gregg, Esq. the

Audlt  Dlvis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

Counsel) .

ISSUE

Whether the State Tax Commlssion has jurlsdl"ction to conduct an adminLstratLve

hearing regardl"ng petitloner, John E. Mclntosh, Jr.r wlth respect to his personaL

ltabl l t ty for penalty and l .nterest on sales taxes due from 2075 Sherldan Drlve, Inc.,

and, l"f so, whether petltl.oner rdas a person responslble for the palment of such

taxes .

2 0
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FINDINGS OF FACT

1. 0n June 7, L982, the Audit  Dlvls lon issued to pet l t loner,  John E.

Mclntosh, Jr. ,  as off tcer of,2075 Sheridan Drive, Inc.,  a Not l ,ce and Demand for

Paynent of Sales and Use Taxes Due for the perlod ended November 30, 1978 and

the pertods ended November 30, 1979 through Noveuber 30, 1980, with respect to

penalty ln the amount of $l ,28L.10 and interest Ln the amount of.  $2,349.76

accrued to the date of issuance of the notlce.

2. The notice of determLnation provlded on lts face the followlng

expJ.anatlon as the basLs for issuance, together wlth a detailed breakdown of

the amounts f or each of the quarterl-y periods at lssue:

"[y]ou are personal ly l lable as a responsible off lcer of,  2075
Sheridan Drive Inc. under Sect ions 1131(1) and 1133 of the Tax
L a w . t t

PERIOD ENDING TN( DUE PENALTY DUE INTEREST DUE

r r  |  30  178
rL /30 /79
2129180
s/31  /80
8 / 3 1 / 8 0

rL  |  30  /80

-0-
-0-
-0-
-0-
-0-
-0-

$1,056 .16
23.44
-0-
-0-

201.s0
-0-

$  I  ,  302 .80
459 .16
159.67
62.26

337.43
28.44

3. The above NotLce and Demand lseued to petltloner stems from aaaessEents

l-ssued agal.nst 2075 Sheridan Drlve Inc.r  8s a result  of  that ent l tyre f l l ing of

sales and use tax returns for the periods at l.ssue, whlch returns had elther no

remlttance of the tax shown as due thereon or nere flled and paid later than

the due date therefor wl.thout pa]rment of interest and penalty. A11 sales taxea

as shown due on such returns were pal"d subsequent to the ftltng of sal-d teturns.

The only outstandlng l-lability at lssue herein is lnterest and penalty.

4. Pet i t ioner ls l lsted as the president of 2075 Sherldan Drlve, Inc.

upon its ttCertifl"cate of Registratlontt as a sales and use tax vendor.
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5. Petltioner offered no testtmony or other evidence J"n support of the

assert ions raised ln his pet i t ion, but rather rests his ent i re case upon the

following arguments: (a) that under the particular factual circumstances, the

State Tax Cornrnission l -acks jur isdlct ion to determine pet i t ionerrs l labi l i ty for

the taxes at lssue via Lts administratlve hearlng procedure; and (b) that the

Conurisslon does not have the authority to hold petltioner personally llable for

penaLty and interest owlng fron the corporation due to the corporatl.onrs

fail-ure to timely flIe and pay sal-es taxes. A determination by this body that

no adninistrative remedy lies in this situation would remove a potential obstacle

to judlcial  act lon by pet l t ioner.

6. Pet i t loner subnit ted proposed "f indl-ngs of fact" with respect to this

proceeding which have been substantialLy incorporated ln Flndings of Fact 1-3

hereln.

CONCLUSIONS OF LAW

A. That where as here, correct returns were submltted by the corporate

ent i ty,  this Cornrnl ,ssion is not empowered to determine a pet l t lonerrs l iabl- l l ty

as tta person required to collect tax" for the corporationts unpald sales taxes

in an admlnlstrat lve hearl-ng. lMatter of  Parsons v. State Tax Comlssioq, 34

N.Y.2d  190 (L974) ;  Mat te r  o f  Wi l - l ian  R.  t la l l  v .  S ta te  Tax  Conmlss lon ,  108

A . D . 2 d  4 8 8  ( T h i r d  D e p t . ,  1 9 8 5 ) 1 .

B.  That  fo r  the  per lods  here ln ,  sec t lon  1 f45(a) (3 )  o f  the  Tax  Law ln

pert inent part  provided that:

t tUnpaid penalt ies and interest may be determined, assessed,
collected and enforced in the same manner as the tax inposed
by th is  a r t i c le . r r

Slnce penalties and lnterest are to be determlned ln the same manner as tax, and

sl-nce this Commission lacks the authorl ty to determine the pet l t l "onerts l iabi l l ty

as a person required to col lect tax for the sales taxes clained due herein in an
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adminlstrative heartng, lt follows that lt l-l-kewise lacks the authotlty

determtne a pet l t ionerts L1abi11ty as a person regulred to col lect tax for

l.nterest and penal-tles in respect of such taxes ln lts admlnistratl.ve hearings.

C. That since this Cornrvrlsslon does not have the authorlty to determine

petltionerf s liabil-lty at an adml,nlstrative hearl"ng, hls petitlon ls dlsml"ssed.

DATED: AJ-bany, NY STATE TN( COMMISSION

JAN 2 81986
PRESIDENT

coMt'flssroN
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