
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

Jerry & Angela l"tauro
Off lcers of Jerry Mauro, Inc.

for Redeterminatlon of a Deflclency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
PerLod L2 /  t  /7 8-s |  3I  /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld ParchucklJanet M. Snayr being duly sworn, deposes and says that
he/she ls an enployee of the State Tax CorrrmLsslon, that he/ehe is over 18 years
of age, and that on the L5th day of October,  1986, he/she served the wlthin
notice of Decl.slon by certifled mail upon Jerry & Angela Mauro, Offlcers of
Jerry Mauro, Inc. the petl.tloners Ln the within proceedlng' by enclosl.ng a true
copy thereof in a securely sealed postpald wrapper addressed as follorts:

Jerry & Angela Mauro
Off lcers of Jerry Mauro, Inc.
51 Strathnore Vi l lage Dr.
Centereach, NY LL720

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
hereLn and that the address set forth on said nrapper is the last known addrees
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  October ,  1986.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tl.on
o f

Jerry & Angela Mauro
Off lcers of Jerry Mauro, Inc.

for Redetermination of a Deficlency or Revlslon
of a DeterminatLon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
PerLod L2 I  I  l7 8-5 I  3L |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet l{. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she ls over 18 years
of ager and that on the 15th day of October, 1986, he served the wlthln notlce
of DecisLon by certlfied mall upon Eugene T. Wtrlte, the representatlve of the
petltloners ln the wlthin proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Eugene T. White
257 YIIddLe Country Rd.
Smithtown, NY 11787

and by deposltlng same encLosed in a postpaid properly addressed rtrapper ln a
post offlce under the exclusive care and custody of the United Statee Postal-
ServLce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitioner hereln and that the address set forth on said ltrapper ls the
last known address of the representative of the petitLoner.

Sworn to before ue thls
15 th  day  o f  October ,  1986.

ster oat
pursuant to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O B , K  L 2 2 2 7

October 15, 1986

Jerry & Angela Mauro
Offlcers of Jerry Mauro, Inc.
51 Strathnore Vll-l-age Dr.
Centereach, NY 1L720

Dear Mr. & Mrs. Mauro:

Please take notl.ce of the Decisl"on of the Scate Tax Comleslon enclosed
herewlth,

You have now exhausted your rlghc of revlew at the admLal"stratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsion by the State Tax Commlsslon may be tnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulee, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of this not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth this declslon nay be addresged to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uatlon Bureau
Assessment Revlew Unlt
Butldl"ng {f 9, State Campus
ALbany' New York 12227
Phone /i (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureau I s Representatl"ve

Petltloner I s RepregentatLve :
Eugene T. White
257 MiddLe Country Rd.
Snithtown, NY 11787



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl"tlon

o f

JERRY MAURO and AI.IGELA MAURO
OFFICERS of JERRY MAUR0' INC.

for Revlslon of a Deterrninatlon or for Refund
of Sales and Use Taxeg under ArtlcLes 28 and
29 of the Tax Law for the Perlod December I,
1978 through May 31'  1982.

DECISION

Petlttoners, Jerry llauro and Angela Mauro, offlcers of Jetry Mauro, Ioc.r

51 Strathmore Vlllage Drtve, Centereach, New Yotk 1L720, each flled I petltloo

for revLsloo of a determlnatLon or for refund of eales aad use taxee uoder

Articles 28 and 29 of the Tax Law for the perlod Decenber l, 1978 through

May 31 ,  L982 (Fl . le Nos. 38979148569148570/49878149879).

A consolldated hearing lras comenced before Sandra F. Heck, Hearlng

Offlcer, at the offices of the State Tax Cornmisslonr Two trlorld Trade Center,

New York, New York, on llarch 18, 1986 at l:15 P.M. and contlnued to conclusioa

on March  25 ,  1986 a t  1 :15  P.M. ,  w l th  aL l  b r le fs  to  be  subn l t ted  by}by  27 ,

1986. Petitl.onere appeared by Eugene T. White, Esq. The Audlt Divlelon

appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of  counsel) .

ISSUES

I. Whether petLtlooer AngeJ-a Mauro was an offLcer or empLoyee of Jerry

l.lauro, Inc. durtng the perl-od at tssue and, ae suchr personal-ly ltabl-e for tax

asgessed against such corporatlon.

II. Whether the Audlt Dl.vLslon properly deternined addltlonal eaLes tax

due frou Jerry Meuro, Inc. for the perlod at issue.
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III. Whether petltlonera were properLy subject to the fraud penalty for

wlllful fallure to pay sales tax.

FINDINGS OF FACT

1. Jerry Mauro, Inc. waa forned on August Ll., 1971 by petttloner Jerry

Mauro and operated ae a gasollne and servlce statlon known as Jerryrs Exxon.

Petltloner Jerry Mauro was the president, {recretary and sole stockholder of the

corporation. Both petltloner Jerry Mauro and hls wlfe at the time, Rosalle

Mauro' ltere authorlzed to sign corporate checks. In L974, petltLoncr Jerry

Mauro marrl.ed petLttoner AngeJ-a Mauro, whom petluionersf bank, the Natlonal

Bank of North AnerLca, allowed to slgn corporate checksr though she ltae never

on fLle as belng an authorlzed slgnatory.

2. Petltloner Jerry Mauro became dlsabled ln 1978 and was unable to

servlce autonoblles after this tine. Petltloner clalned that he never hLred a

mechanlc after he became dlsabled and that Jerrytg Exxon contlnued to operate

eolely as a gasol-lne station, wLth one attendant runnlng the statlon' uatll

Jerry Mauro, Inc. was dleeolved ln 1982. Howeverr the recorde of the corpora-

tl.onrs parts supplter contalned numerous parts saLes to the station through

1981, lndl"catl"ng that repalre were being provlded. Additlonally, an lofornatlon

sheet conpleted by the audltor followlng hls vlslt to the station Ln February

1982 stated that the statlon employed three gas attendants and one mechaqlc.

3. Petltloner Angela Mauro had a fuLl-tlne job as an Amway dletributor

durlng the entlre perLod at Lssue. The business, 51 Strathnore Drive' Llnited,

lras operated by petltloner out of her home. She dld not partlclpate ln the

bookkeeplng or dally acttvLties of Jerry Mauro, Inc., nor lras she an offlcer of

the corporatlon.
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4. The flrst accountant for Jerry Mauro, Inc. was Mr. Jullus Veit' who

handLed aLl- of the corporatLonrs buslness and tax records, and reuoved records

frop the statLon on a regular basls. It ls unclear whether all of these

records were returned.

5. In August 1981, Jerryfs Exxoo wae burglatlzed, and lt lras then dlscovered

that a large portlon of the corporatloots records lrere nisslng.

6. In November 1981, the Audlt DivlsLon commenced an audlt of Jerry

Mauro, Inc. At about thl.s tl"ner petltloner Jerry Mauro hlred a nen accouotaat,

Jerry Palmer, to reconstruct the nlesing corporate recorde. Before hla findloge

could be utillzed, Mr. Palmer dled. Petitloners trled to retrleve corporate

records fron both Mr. Palmerrs wldow and Mr. Velt, but wlthout succeas. The

only records petltioners coul-d flnd were a few cancell-ed checks, and caeh

recelpts JournaLs and sal-es tax returns coverlng a portlou of the audlt pEriod.

No Federal or state corporaEe Lncome tax returna were made avaLlable for

revLew, nor ls there any record of such state returns having ever been flled.

7. Due to the lnadequacy of the records made avallable to the Audl"t

Divlslonr a fleld audl-t wae conducted to estlmate the corporatlonts aales tax

llablllty for the perlod ln lssue. In reeponse to a reguest by the Audlt

Dlvl"slonr Exxon Corporatlon supplled third-party verLfLcatloo of the number of

gallone of gasollne purchased by Jerryfs Exxoa. This lnforoatlon wag brokeo

down into sales tax quarters and nuLtipl-led by an average retall se1Ll"ng prlce

to arrtve at gross gasoJ.lne sales. From thls, gasoll.ne tax and sales tax,

whlch were lncluded ln the average retail selLlng prlce, were removed to

determlne taxable gaaollne salee for each quarter.

8. Non-gaeollne sales, whlch Lncl-uded servlce, tow truck operations,

tlres, batterLee, and accessorles, lrere estlnated by nultlplytng taxable
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gasollne sales by 32.352 percent. Thls percentage was based upon another audit

of a sLnlLar buslaess with the eame number of sewl"ce bays, aleo Located on a

state highway in a reasonably well,-traveled area. No actual observatlon test

was conducted at Jerryrs Exxon ln detemlnlng the perceotage of non-gaeolioe

saLes.

9. 0o Septenbet 12, L982, the Audlt Divlslon issued notLces of deterniaa-

tlon and demands for paynent of saLes and use taxes due for the perlod Decenber

L, 1978 through May 31, 1980 agalnst Jerry Diauro, Ine. and petltLoner, Jerry

Mauro'  as an off icer of Jerry DLauro, Inc.r  for taxes due of $781734.76'  pJ.us

penalty of $191683.66 and lnterest of  $26,277.29, for a total  amouot due of

$L24,695.7I.  0a September 20, 1983, the Audlt  DLvLelon Lesued not lces of

deternlnatlon and demands for payrnent of sales and uee taxea due for the perlod

June 1, 1980 through August 31, 1980 agalnst Jerry Mauro, Inc.r and petltloner

Jerry Mauro and petLtloner AngeJ-a Mauro as offl.cers of Jerry Dlauror Inc.' for

taxes  due o f  $111790.67 ,  p lus  pena l ty  o f  $51895.34  and io te res t  o f  $41580.41 '

for a total amount due of $22,266.42. on Novenber 2L, l '983' the Audlt DlvLslon

lssued notices of determlnation and denende for paynent of sales aod uee taxes

due for the perlod Septenber 1, 1980 through May 31' 1982 agalnst Jerry llauror

Inc.r  and pet i t loners, as off l .cers thereof,  for taxes due of $80'886.12'  pJ.us

penalty of $40,443.07 and lnterest of  $24,230.64, for a totel  amount due of

$1451559.83. The total amount asserted due from the corporatlon' l.ncludlng

penalty and lnterest '  r i las $292r52L.96.

10. In February L982r petltl.oner Jerry Mauro executed a conaent extendLng

the perlod of llnitatl"on for assessment of saLes and use taxes for the perlod

December 1, 1978 through May 31, L979 to Septenber 20, L982. Petl"tLoner

contends that he was coerced lnto slgnl.ng thls consent by a threat of havlng



-5-

hls statl"on closed lf he refused. Thls fact was not relayed to petltloner to

coerce hln lnto slgnlng the consent, but nerely to inform hln of hl.s cholcee.

Petltl.oner was free to seek the advice of an attorney before signlng the

consent, but chose to sl"gn rrlthout fl"rst doLng so.

11. The Audlt Dlvlsl"onrs tesuance of the notlces of deternLnatlon agalnst

petitloner Angela l"lauro as an offlcer of Jerry Mauro, Inc., lras based upon

coples of canceLled checks and sales tax returns whlch appeated to bear her

slgnature. On a few of these documents the title of secretary appeared nexg to

her name. Petltloner Angela llauro argues that she ls not an officer of Jerry

Mauro., Inc. nor did she sLgn any of the aforementioned documents, aad that she

should not be personally llabJ-e for taxes due from the corporatlon. An examloa-

tlon of these documents revealed that the slgnatures contalned thereon were

dlfferent from Angela Maurors sLgnature as contalned on her notarlzed power of

attorney.

L2. Petltioners argue that the Audlt DLvisl.on'a aesessment of sales tax

due is lncorrect, ln that Jerryfe Exxoo has not eervlced automobLles slnce

petltloner Jerry Mauro became dlsabled, and that the gasolLne sold by the

statton durlng the perLod ln Lssue lras sold at prices substantlally beLow the

flgures used by the Audlt Dlvislon tn assessLng sales tax due.

f3. It l"s not dlsputeil that pettttoner Jerry Mauro wasl an offlcer of Jerry

Mauro, Ine.

CONCLUSIONS OF LAW

A. That sect lon 1133(a) of the Tax Law provldee, ln partr  that every

person requlred to collect the taxes l.nposed under the Sales Tax Law ls aleo

personaLly llable for the tax lmposed, collected, or requlred to be collected

under such law. Sectl"on 1131(1) of the Tax Law defl.nes "persons regulred to



-6-

collect taxtt as used ln section f133(a) to lnclude any officer or employee of a

corporatloor of, a dl"ssol-ved corporation, who as such offlcer or employee ls

under a duty to act for the corporatton l"n conplylng wLth any requtremeat of

the Sal-es Tax Law.

B. That 20 NYCRR 526.LL(b)(2) descrl"bes an offl.cer or empLoyee who ls

under a duty to act as a person who ls authorlzed co slgn a corporatioora tax

returos or is responslbLe for malntalnLng the corporate booke, or Ls responeLble

for the corporatLonts management.  Other " l l ]ndlcla of thls duty. . .  loclude

factors... sucb as the offl.cerrs day-to-day responslbllltles and lnvolvemeot

wlth the flnanclal affal"rs and management of the corporationtt and ttthe offlcerrs

dutles and functl"onstt (Vogel v. New York State Departme4t of Taxatlon and Finaneer

98 Misc  2d  222,  225r .

C. That petttloner AngeLa llauro waa not a person requlred to collect

sales tax wlthin the neanlng of Tax Law $1131(f). Petltloner Aogel-a Mauro was

not an offlcer or employee of Jerry Mauro, Inc., nor did she partlciPate ln the

flnanclal affalrs, management, or day-to-day actlvltl"ee of the corporation.

The documeots upon whlch the Audl"t Dlvlslon baeed lts bellef that Petltlooer

Angela Mauro was an offlcer of Jerry ll iauro, Iac. (gee Flndlng of Fact "llrr)

nere not, Ln fact, prepared or sLgned by her.

D. That sectLon 1135 of the Tax Law requlrea every person requlred to

collect tax, to malntaln records of lts sales and to make these records avalLable

for audlt. rrWhen records are not provtded or are l"nconpLete and lnsufflclent'

it t"s lthe Tax Comolsslonfs] duty to select a method reaeonably celculated to

refl,ect the taxes due. The burden then resta upon the taxpayer to denonstrate.,.

that the nethod of audtt or the amount of the tax assessed was erroneoustt

(Surface Llne Operators FraternaL Organlzation, Inc. v.Tully' 85 ADzd 858).
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E. That petltioners have not sustalned their burden of provlng the Audlt

Dlvl.slon's assesgueot or nethodology erroneous. In the absence of any recorde

fton whlch sales could be verified, the Audlt Dlvlslon properly resorted Eo

external indices to determlne pet l t ioneret tax l - labl l l ty (Tax Law S 1f38[al [1] ;

Matter of Sakran v. State Tax Co.nm., 73 ILDZ| 989). Moreover, the audl.t nethodologyz

which conslsted of the use of thlrd-party verlflcatLon and an audlt of a

subetantially slnllar buelness, lras reaeonably calculated to reflect the aaLes

and uee taxes due. Petittoners provlded no credible evtdence that the amount

of non-gasollne sal-ee wag less than the percentage arrlved at by the audltor

or that the selLlng prlce of gasollne sold was Less than the average retail

selllng price utlllzed by the auditor ln cal-culacing taxabLe gaeoline galee.

F. That sect lon 1145(a)(2) of the Tax Law was added by sect lon 2 of

chapter 287 of the laws of 1975. Durlng the perLod ln lssuer thls paragtaph

provlded:
rrlf the fallure to flle a return or to pay over aay tax to
the tax cornrnlsslon wlthin the tLne requl.red by thls artl"cle
ts due to fraud, there shal-L be added to the tax a penalty
of ftfty percent of the amount of the tax due (ln lleu of
the penalty provided for Ln subparagraph (1) of paragraph
one) , plus l"nterest"

G. Sectlon 1145(a) (2) of the Tax Law wes enacted by the Legtslature wl"th

the lotentlon of having a penalty provLslon ln the Sales and Use Tax Law whlch

was similar to that whlch already exLsted l"n the Tax Law wlth respecE to deflcl-

encLes of,  lnter aLLa, personal lncome tax (N.Y. Legis.  Aon.,  L975, p. 350).

Thus, the burden pLaced upon the Audlt Dl"vl"sion to esrablleh fraud aU a hearlng

Lnvolvlng a deficlency of sales and use tax l"s the same as the burden placed

upon the Audlt Dlvl"slon at a hearl.ng Lovolvlng a deficlency of personal lncome

tax. A flndlng of fraud at such a hearlng "requlres clear, definl"te and unnLstak-

able evldence of every element of fraud, lncludlng w111fu1, kaowledgeable and
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lntentlonal wrongfuL acts or omlgeions constltutLng false representatlone'

resulting ln dellberate nonpaynent or underpaynent of taxes due and owiogtt

(Matter of Walter Shuqt and Gertrude Shutt, State Tax Comlsston, June 4, 1982).

H, That based on the evldence preeented, the Audlt DLvl.slon has not

sustained lts burden of provlng that the l-npoeltLon of a fraud penalty wae

warranted.

I. That the petitlon of Angel-a llauro ls granted and the notlces of deterni-

natlon and demands for paynent of saLes and use ta:(es due iseued agalnat her on

Septenber 20, 1983 and November 21, 1983 are hereby cancelled.

J. That the petLtlon of Jerry llauro ls granted to the extent ladLcated ln

Conclusl.on of Law "Hrr; the Audit Dlvl.slon ls hereby dlrected to oodlfy the

notLces of deternl"nation and deuands for palrment of sales and uee taxes due

iseued agal.nst petltLoner Jerry Mauro, dated September 12, 1982, Septeuber 20t

1983 aod November 21, 1983; afldr €xc€pt as so granted, the petltlon of Jerry

Mauro Ls denl.ed.

DATED: ALbany, New York

ocT 1 5 1986

STATE TN( COMMISSION

d-u-'at&^lqb
PRESIDENT



.:i
f

$

P 311  l , l , ? . r t0u
RECEIPT FOR CERTIFIED MAIL

. NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERI,IATIONAL MAIL

P 31,9  L l ,?  qn l ,
HECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO
NOT FOR iNTERNATIONAL MAIL

isee Reverse)

n(-
: o

: ( '
j € -

6
oa

q
q
q
t r .

t

u)

o)

a)

J
1

d
a
ao
c)

ll
a
d

':$

#;:: +- .1"#: .:',;:::,:

?##.l'^'LN{. ,'far,
Postage 5

Cerlrl ied Fee

Specral Delivery Fee

Restncted DeIvery Fee

Relurn  Recero t  showrno
to whom and Date Delr-vered

Relurn  Recerp t  showrno to  whom.
Date. and Address ol delrverv

TOTAL Postage and Fees

Postmark or  Date

C't
F
o
o
I
o
o
o

ci
,;
o
j
I

rtt

-t

o
(D
(t

o
l!

a

Yin,-^ a / l)1,*
?5"8 " ryil :,/r/lJ" (h d.r-
V^:&4L"::^.^N. t,4
Postage

Certr|eir Fee

Scec,a l  De l rve fy  Fee

llestrrcled Detrvery Fee

Return  Recero l  showrng
t c , h o m  r n d  D a l e  D e t r v e r e d

ee l ! rn  qecero l  showrnq:o  tnom
Date .  anc  Address  o l  Det rvery

rCTAL Pcs tage and Fees

PCSlmarK C.  Da le


