
S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June  30 ,1986

Mashooack Flsh & Game Preserve Club, Inc.
and Danlel Daly, Offlcer
P.O.  Box  308
Plne Plains, NY L2567

Gentlemen:

PJ-ease take notLce of the DecLsion of the State Tax Conmlsgion encloeed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstrative level,
Pureuant to eectlon(s) 1138 of the Tax Law, a proceedl"ng in court to revlew an
adverse declslon bv the State Tax Conmisslon mav be Lnstltuted onlv under
Artlcle 78 of the Cl-v1"l Practl"ce Law and Ruleer-aod must be comeabed ln the
Supreme Court of the State of New York, Albaay Countyr wlthln 4 monthe from the
date of thls not lce.

Inqulrles concerntng the computation of tax due or refund allowed ln accordance
wlch thls decl"slon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaluatLon Bureau
Assessment Review Unl"t
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

ec: Taxlng Bureaurs Representat lve

Peti t lonerrs RepresentatLve:
James H. TulLy
DeGraff, Foyr Conwayr HoLt, Harris & Mealey
Nl"oety State St.
Albanyr NY 12207



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

I"lashomack Fish & Game Preserve Club, Inc.
and Danlel Daly, OffLcer

for Redetermination of a Deficiency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  3 / 1 1 7 9  -  2 1 2 8 1 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she ls over 18 yearg
of age, and that on the 30th day of June, 1986, he/she served the wlthin notlce
of Declsion by certLfLed mall upon Mashomack Fish & Game Preserve Club,
Inc.,  and Danlel  Daly,  Off icer,  the pet l t ioners ln the wlthln proceedlng, bI
encl-osLng a true copy thereof ln a securely sealed postpaid lrapper addreseed
as fol lows:

Mashomack Fish & Game Preserve Club, Inc.
and Daniel- Daly, Officer
P . 0 .  B o x  3 0 8
Pine PLains, NY 12567

and by depositlng same enclosed ln a postpaid properly addressed wrapper Ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petLtLoner
hereln and that the address set forth on said hrrapper ls the last known address
of the pet i t loner.

Sworn to before me thLs
30th day of June, 1986.



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Mashomack Fish & Game Preserve Club, Inc.
and Daniel  Daly,  Off icer

for Redeterminatlon of a Deflclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  3 l L l 7 9  -  2 1 2 8 1 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax ComissLon, that he/she is over 18 yearg
of age, and that on the 30th day of June, 1986, he served the wlthln not lce of
Declsion by certified nail upon James H. Tullyr the representatlve of the
petitloner ln the wlthin proceeding, by encl-osing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

James H. Tully
DeGraff ,  Foyr Conwayr Holt ,  Harr is & Mealey
Ninety State St.
Al-bany, NY 12207

and by depositing same encl-osed Ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said add,ressee ls the representatlve
of the pet,itioner hereln and that the addresa set forth on sald wrapper ls the
last known address of the representative of the petitioner.

Sworn to before me thls
30th day of June, 1986.



STATE 0F NEI'I YORK

STATE TAX COMMISSION

In the l{atter of the Petltlons

of

MASHOMACK FISH & GAME PRESERVE CLUB, INC.
and DANIEL DALY, OFFICER

for Revtslon of Determlnatlons or for Refunds
of Sales and Use Taxes under Artl"cles 28 and, 29
of the Tax Law for the Perlod March L, L979
through February 28, 1983.

DECISION

Petitloners, Mashomack Flsh & Game Preserve CLubr Inc. and Danlel Daly,

Off icer,  P.O. Box 308, Pi.ne Plains, New York 12567, f tLed pet l t lons for revlston

of deternlnations or for refunds of sales and use taxes under Artlcles 28 and

29 of the Tax Law for the perlod March 1, 1979 through February 28' 1983 (Flle

Nos.  47197 and 47L98) .

A hearing was held before Dennls M. Galllher, Hearlng Offlcer, at the

offLces of the State Tax Conmlsslon, Bui ldlng /19, State Off lce Campus, Albaoy,

New York, on Januarl  2L, 1986 at 1:15 P.M., with al- l  br iefs to be eubmltted by

AprlL 25, 1986. Pet l t loners appeared by DeGraff ,  Foyr Conway' Holt-Harr ls &

I ' lealey, Esqs. (Janes H. Tul ly,  Jr. ,  Esq.,  of  counsel) .  The AudlE Dlvls lon

appeared by John P. Dugan, Esq. (Gary Pal.mer, Esq. '  of  counsel) .

rssuBs

I. Whether the Audlt Divl.sLonrs determinatlon and assessment of additlonal

sales and use taxes agalnst petltloners nas correct.

II. tlhether penal-tles assessed for faLlure to tinely flIe certain sales

and use tax returns should be reduced or abated.

FINDINGS OF FACT

0n June 15, 1983, the

Fish & Gaue Preserve Club,

AudlE Divlslon l"ssued

Inc. (rrMashonack") a

to peEitloner Maehonack

Notl"ce of Determinatloo and
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Demand for Paynent of Sal-es and Use Taxee Due for the perlod March I, L979

through August 31, 1982 and a simlLar notlce for the perlod September 1, 1982

through February 28, 1983. Said notLces assessed tax due ln the aggregate

amount of $a0,335.39, plus penalty baeed on late f i l tng of returos, and {otereet.

AIso on June 15, 1983r two notlces of determl"natlon and demand coverLng the

same perlods were lssued to petltloner Danl"el DaLy, as an offlcer of Mashonack'

aesessing saLee tax due ln the aggregate amount of $25,675.78, plus penalty (ae

above) and interest. Valldated consents extendlng the perLod of llnitatlon on

asseasments had been prevlousLy executed, the latest of whlch allowed asaesament

for the aforementioned perlod to be made on or before December 20, 1983.

2. Mashonack operates a sports faclllty, nanely a prl.vate flsh aad gane

club. PetLtioner Danlel- Daly ls Mashomackts presldent.

3. The above-noted aases€rments resuLt from an Audlt Divlsion audl.t of

Mashomackrs actlvitles for the perlod March 1, 1979 through February 28' 1983.

Mashomack concedes and does not contest the fact that adequate and complete

books and records were not malntained and made aval.lable for audlt of the

perlod in questlon, as requlred. Those records avaLlable and utlllzed by the

Audlt Divl"sLon lncluded bank reconclLlatlon records fot L979, cash recelpts

records for the perlod Januaryr 1980 through May 31, 1982 and sales Journals

for the perlod June 1, 1982 through February 28, 1983.

4. Frorn the above available infornatLon, the Audl.t Dlvision determlned

Mashonackrs tot,al nonthly recelpts and, after aLlowance (reductlon) for' inter

aLla, interconpany transactl"ons, returned checks, bad debts, and loans to

Mashomack, deternlned lts net monthly recelpte. In turn, from such net monthly

receLpts, the Audtt  Dlvls lon determined taxabl-e sales of $486'806.00 for the

perlod in quest lon, based on recelpts from membersr dues, sales of food'
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beverages and lodglng, and receipts from fees

Sales tax assessed, after al lowance- for sales

re turns ,  amounted to  $25,675.78 .

charged for shootLng and fishing.

tax remltted per Mashomackrs

5. The Audit DlvLsion al-so determined use tax due on purchases of bl.rds

and bird feed. There nere no purchase records for 1979 and 1980, and purchase

amounts for such years were taken from Mashonackrs Federal income tax returns.

For 1981, L982 and 1983, purchase amounts were taken from dlsbursement Journals

and from avaLlable (though incomplete) purchase invoices. Use tax determlned

and assessed by the Audit  Divls lon conslsted of $9,2L6.20 on bLrd purchases of

$175,752.97  and $1 ,443.41  on  b l rd  feed purchases  o t  $271038.80 ,  fo r  a  to ta l  use

t a x  a s s e s s e d  o f  $ 1 0 , 6 5 9 . 6 1 .

6, During the course of the audit, no records were presented to lndl.cate

any breakdown of amounts bll-Led or received by I'lashomack from members as

opposed to amounts receLved from guests, nor were there records presented as to

the number of guests using Mashomackrs faci l l t les.

7. As the result  of  pre-hearing conferences, the sales tax asseasment l taa

reduced f ron  $25,67 .78  to  $22r47L.86 ,  and the  use  tax  assessment  was reduced

f rom $10,659.6 I  to  $9 ,2L6.20 .  These reduc t ions  were  a l lowed based on  ev ldence

of cancel led sal-es ( i .e.  reservat ions made but events cancel led) '  of  non-nembers

part ic ipat ing in some events (result ing ln approximately $1,000.00 out of the

totaL reduction), and of sales to an exempt organlzatlon. More speclflc

evidence reLating to these reductions was not offered at the hearlng.

8. Although no records nere presented, it is asserted that nlnety-fl.ve

percent of Mashomackrs receLpts are generated from ttshootstr ,  el ther t t tower

shootsrr or I 'wal-k upsrf 'wl th the balance generated by fees charged for f ishLng'

for "blind" shootlng (wild duck and goose hunting fron a bl-ind Ln a marshy
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area), and from sales of the other ltems mentl.oned lncludLng food, beverages,

lodglng, etc.

9. A trtower shootrr or ttrelease scandtt Lnvolveg the releaee of a glven

number of blrds (usually pheasants or ducks) from a toriler located on a h111'

wlth particlpants shootl"ng at the birds fron deslgnated stands surroundlng but

below the toner. A fee ls charged and the participants are guaranteed to take

home at least fifty percent of the number of birds released. If Lese than

fifty percent of the birds released are actually shot by the partlclpants,

Mashonack makes up the shortfall up to flfty percent.

10. A rrwalk uptt or rrfield shoottr lnvolves an average of three or four

particlpants led by a gutde and dog through a glven area. A fee ls charged and

the particlpants are guaranteed twenty fair shots at blrds, and are guaranteed

to take home at least ten blrds. If less than ten birds are shot, Mashomack

makes up the dlfference; lf more than ten blrds are shot, there is an addltlonal

fee for each additlonal blrd shot.

11. It ls Mashonackts posltlon that whlle some tax ls due, a large portlon

of the receipts subjected to saLes tax conslsts of amounts paid on behalf of

guests, which recel"pts should not be taxable. Testlmony nas glven by Danlel

Da1y, on behalf of Mashonack, indLcatlng that whlle some of the tower shoocs

and walk ups Lnvolved club members splltting the fee amongst themselveer lt wae

more conmon that such shoots lnvoLved a nember aad guests (buslness aesoclateg,

cllents or frlends) such that at Least a portion of the fee shoul-d not be

taxable. The percentage of guests usLng Maehomackrs facLlltles on any glven

day was varlously estl-nated at flfty percent, slxty percent and as hlgh ae

seveaty-five percent.

L2. In organlzlng lts actLvltles, lncludlng shootsl dalLy gheets or loge

lrere prepared llstlng the members and guests, number of standsr number or guna'
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number for lunch, €tc. These sheets were neither made availabl-e at the tLme of

audit nor lrere they offered at the hearlrgr nor was lt clear that they were

retalned by Mashomack for any perLod of tine.

13. Petltloner Daniel Daly contests the assessment against Mashomack' but

does not contest that, as presldent of t"fashomack, he ls a person responsible to

ensure collectl.on and remittance of tax properl-y due and owlng on behalf of

Mashomack.

CONCLUSIONS OF LAIT

A. That Tax Law sect ion 1105(f)  (2) tmposes tax upon t 'dues pald to any

social or athletLc club ln this state lf the dues of an active annual member,

excluslve of the inl t iat lon fee, are in excess of ten dol- lars per yearr. . ." .

Tax  Law sec t ion  1101(b) (6 )  de f ines  "dues"  as :

tt[a]ny dues or menbershLp fee lncluding any assessment' lrrespectlve
of the purpose for whl-ch made, and any charges for soclal or sports
pr iv i leges or faci l i t ies, except charges for sports pr lv l leges or
facllitles offered to membersr guests which would otherwlse be exempt
l f  pa ld  d l rec t l y  by  such gues ts . . . t t .  (Enphas ls  supp l led . )  [See aLso
2 0  N Y C R R  s 2 7 . 1 1 ( b )  ( 2 )  ( i )  a n d  ( r i ) .  l

B. That where, as here, complete, adequate and accufate records are

neither malntained nor made availabLe for audit, as requlred' lt ls well-

settl-ed that the Audit Dlvision may resort to such lnformation as is avallabLe'

lncluding external- lndlces, in arrLvlng at a reasonabl-y calculated determlnatlon

of tax l lablJ- l ty (Tax Law sect ions 1135, LI42.5 and 1138).

C. That here, in the face of adnittedly inadequate records' the Audlt

Division utllized aLL of those records made avall-abl-e in arrlvlng at the

determLnatj .on and assessment of tax. After assessment,  as notedr reduct lons

were allowed on the basis of addltionaL evidence supplled by Mashomack.

D. That Mashomack has not presented evLdence sufficlent to suPport any

further reductlon of the assessments. No records or flgures nere suppl-Led'
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other than various estlmated percentagesr 8e to Lnter alla the breakdown and

source of Mashonackrs recelpts, the number of guests in relatton to membere

using the facl l l t lee, etc.  In sum, pet l t loner has fal led to prove the doLlar

amount of lts receLpts properly exempt from tax, or to substantl.ate t"ts entltlement

to further exemptlon on l ts receLpts, under Tax Law sect lons 1105(f)(2) and

1101(b)(6),  ln addl. t lon to that already al l -owed. Final l )rr  the facts support  the

concluston that the partlclpants tn a ehoot lrere entttled to a guaraoteed oumber

of blrds as part of the fee pald for the soclal/sportLng prlvllege of the shoot

and that, although cleaned and dressed, such blrds hrere not exempt from tax as

food for human consumption.

E. That no evldence has been subnitted whlch explatns any cause or

justlflcatlon for the uotlmeLy fll lng of returns and remtttance of tax such ag

to warrant reductlon or cancellatlon of the penaltles lmposed.

F. That the petitlons of Mashomack Flsh & Game Preserve Club' Inc. and

Danlel Daly, Offtcerr are denled and the notices of determlnatlon dated June 15,

1983, as reduced per pre-hearLng conferences (see Flndlng of Fact "7rf) ,  are

sustaLned.

DATED: ALbany, New York STATE TAx COMMISSION

JUN 3 0 1980
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