
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Mary E. Splr l t ,  Inc. AFFIDAVIT OF MAILING

:
for Redeternination of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax :
under Art lc le(s) 28 & 29 of the Tax Law for the
Period Endlng 2/29180. :

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Corrmlsslon, that he/she ls over 18 years
of age, and that on the 7th day of October,  1986, he/she served the within
not lce of Decislon by cert i f led mal l  upon l{ary E. Spir l t ,  Inc. the petLt loners
in the wlthin proceedlng, by enclosl.ng a true copy thereof Ln a securely sealed
postpaid wrapper addressed as fol lows:

Mary E. Splr l t ,  Inc.
26 YII,LL Spring Rd.
Manhasset,  NY 11030

and by depositing same enclosed ln a postpald properl-y addressed wrapper ln a
post offl.ce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petitloner
hereln and that the address set forth on sald wrapper ls the l-ast known addreee
of the pet l t ioner.

Sworn to before ne this
7 th  day  o f  October ,  1986.

ster oat
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Mary E. Splr l t ,  Inc. AFFIDAVIT OF UAILING

for Redetermlnation of a Deficiency or Revislon
of a Determl.natlon or Refund of Sales & Use Tax
under ArticLe(s) 28 e 29 of the Tax Law for the
Period Endlng 2129180.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she ls over 18 years
of ager and that on the 7th day of October,  1986, he served the wlthin not ice
of Declsion by certLfied nall upon Evan W. Godsa11, the representative of the
petitLoners in the wtthin proceeding, by encJ-osing a true copy thereof in a
securely seaLed postpald wrapper addressed as follows:

Evan W. GodsaLl
Brady & Tarpey, P.C.
90 Wll l tan St.
New York, NY 10038

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petltioner hereln and that the address set forth on said lrrapper ls the
last known address of the representative of the petitioner.

Sworn to before me this
7th day of October,  1986.

pursuant to Tax Law section I74



S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O } 4 M I S S I O N

A L B A N Y ,  N E I ' I  Y O R K  L 2 2 2 7

Occober  7,  1986

Mary E. Splr l t ,  Inc.
26 M111 Sprtng Ril.
Manhasset, NY 11030

Gentlemen:

Please take notice of the Decl"slon of the State Tax Commission enclosed
herewlth.

You have now exhausted your rlght of revLew at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng l"n court to revlew an
adverse decl.sion by the State Tax Conmlssl"on nay be lnstituted only under
Article 78 of the Clvll Practice Law and RuLesr and must be coomenced l"n the
Supreme Court of the Stace of New York, Albany County, wLthl"n 4 months from the
date of this not ice.

InqulrLes concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth thts declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bullding #9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representatlve

Petltloner r s RepresentatLve :
Evan lJ. Godsall
Brady  & Tarpey ,  P .C.
90 ! [1111an St.
New York, NY 10038



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltloo

o f

MARY E. SPIRIT, INC.

for Revlslon of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod Ended February 29,
I  9 8 0 .

Pet i t ioner,  l lary E. Sptr l t ,  Inc.,  26

11030, f l led a pet l t lon for revlslon of a

and use taxes under Artlcles 28 and 29 of

Febtuaty 29, 1980 (FlLe No. 41790).

I  .  Pet l t l .oner,  Mary E.

Delaware. Edward J. Brady,

I. Whether two vessels purchased by petltLoner lrere

resale and therefore exempt from sales and use taxes.

II. Whether petltloner nas a noaresLdent of New York

purchased the vessels.

FINDINGS OF FACT

Milt Sprlng Road, Manhaseet, New York

deterninatl"on or for refund of sales

the Tax Law for the perlod ended

purchased eolely for

State at the tlne tt

DECISION

A hearlng was held before DorLs E. Stelnhardt, Ilearlng Offlcer, at the

offlces of the State Tax Corrrmlsslon, Two World Trade Center, New York, New York,

on Novembet 20, 1985 at 10:45 A.M., wlth addlt ional evLdence to be subnlt ted by

June 9, L986. Petltloner appeared by Evan I'I. Godsall, Esq. The Audlt DLvieton

appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,  of  counsel) .

ISSUE

Splr l t ,  Inc.,  ls Lncorporated tn the State of

a New York resident, formed Mary E. Splrlt, Inc.



of
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for the purpose of operating as a broker for the saLe of boats, horses and real

es ta te .

2. Slnce L970, petltloner bas sold or negotlated the sale of etght boats

various sizes and nodels. In most of these transactlons, petLtloner hag uade

pro f  l " t .

3. On Aprll 22' L976, Edward J. Brady purchased a C & C 43 foot Gol-llwog,

the Mary Ets SpirLt, of which he took deLlvery in North Carollna. The vessel

was asslgned to pet l tLoner on May 2, 1977. Pet i t ioner moored the veseel at

Flagshlp l"Lartna, Ml.neolar New York untll lt was delivered to Canada and soLd to Bornoc

Associates I I  on Septenber 20, 1980. Pet i t ioner had advert ised the vessel as

being for sale fron September, 1979 through July,  1980.

4. On Decembet 27, 1979, petltioner purchased a New York 40 foot yacht,

the Mary E, of whlch lt took dellvery l.n Block Island, Rhode Island. Edward J.

Brady made arrangements for the purchase of the Mary E and prepared a check from

hl"s New York account for such purchase. Petitloner chartered the Mary E out the

followlng surnmer. In l-ate 1981r petitLoner brought the Mary E to New York Stater

where lt ls currently ln dry dock at Fl-agshlp Marlna. The vessel hae been ln

dry dock ln New York State for the past four years. Petltioner Ls currently trylng

to sell the Mary E.

5. The Audlt  Dlvlglon observed petLtLonerrs vessels,  the Mary Ers Splr l t

and the Mary-E, at Flagshlp Marlna. Slnce the boats were reglstered Ln Delawarer

inqulrles were sent to petitloner to determLne tf the boats were subJect to New

York sales or uae tax. The lnqulr tes, dated Septenber 28, 1981 and January 5,

L982, were not answered.
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6. On October 29, L982, the Audlt  DLvislon lssued a Nottce of Determlnat l"on

and Demand for Paynent of Sales and Use Taxes Due agalnst petttloner, ln care of

Edward J. Brady, for taxes due of $13,107.00, ptus penalty of 93,276.00 ar lrd

interest of  $4,381.00, for a total  amount due of $20,764.00. The amount of tax

was computed based on an estinated sales prlce for each vessel, The sales prlce

of the Mary Ers Spir i t  wae est l"mated by adJustLng the vesselrs value for U.S.

Customs purposes. The sales prLce of the Mary E was estLnated based on the footage

of  the  boat  (40  fee t  x  $2 ,000.00  per  foor ) .

7. Subsequent co the heartng, petltloner produced evldence that the

actual purchase prLce of the Mary E was $62,500.00.

CONCLUSIONS OF LAli

A. That the sales tax ls a ttdestlnatlon taxtr;

deLl.very or point at which possessl.on ls transferred

purchaser or designee controls both the tax Lncldent

525.zta] t3 l ) .  The del lvery of  both vessels  took pLace

AccordingLy, the transactlons rrere not subject to the

1105(a) of the Tax Law.

that isr the polnt of

by the vendor to Che

and che tax rate (20 NIfCRR

outslde of New York State.

tax lmposed under sectlon

B. That sectlon 1110 of the Tax Law imposes a tax on the use of property

wlthln New York State, unless the property has already been subJect to the

sales cax. The term "use" ls def lned by sect lon 1101(b)(7) of the Tax Law' ln

pert tnent part , ,  as:

"[t]he exercise of any rlght or power over tanglble personal property
by the purchaser thereof and lncludes, but is not llmited to, the
reeelving' storage or any keeping or retentl.on for any length of
t,ine . . . of such property. "

C. That sectlon 1118(2) of the Tax Law provldes an exemptlon fron the

lnposlt l "on of use tax "[1]n respect to the use of property purchased by the
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user whi le a nonresident of thls state.. . .  A person whi le engaged ln any

manner in carrylng on in thls state any employment, trade, business or professl.on'

shall not be deemed a nonresldent nlth respect to the use 1n this state of

property in such employment, trade, busl.ness or professlon.tt

D. That a corporatton ls consldered to be engaged ln ttcarrylng oo a

buslnegs" wlthLn New York State lf lt carries on ln New York actlvltles prepara-

tory to the purposes for which Lt was forned (Matter of Paul- Frtednan, Wanderlut

Inc. r  State Tax Conrnisslon, January 17, 1986).  Mary E. Splr l t ,  Inc. was forued

for the purpose of actlng as a broker for the sale of yachts and other property.

The actlvitLes of Edward J. Brady on behalf of Mary E. Splrlt, Inc. described

ln Flndlng of Fact "4" constltuted such preparatory actlvitles. AccordlngLy,

Mary E. Spirit, Inc. ls deemed a resident of New York at the tlne of purchase.

E.  That  sec t ton  1101(b) (4 ) ( f ) (A)  o f  the  Tax  Law def lnes  re ta l l  sa le  as  a

sale of tangible personal property for any purpoee, other than for resale as

such or as a physl"cal conponent part of tanglble personal property.

F. That the language of sect ion 1101(b)(4)(1)(A) exemptLng saLes for

resale from sal-es and use taxes "makes the legislative purpo€te reasonably clear

to exempt onl-y property then solely used for resale because rany purposer would

include a1-1 purposes generally. The words rother thanr narron the exempted

purpose down to the singular. It would seem reasonable to thlnk that using the

property for resale and some other purpose or purposes would not carry lrl"th lt

t h e s i n g u 1 a r e x e m p t 1 o n c r e a t e d b y t h e s t a t u t e ' ' ( @ , 2 8 2 A . D . 6 2 2 '

62s) .

G. That the purchase of the Mary Ets Spirit was soLeLy for the purpose of

resale. Accordtngly, the transactlon was not subject to sales or use tax.
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H. That although the orlginal lntent of petltloner was to reeeLL the

Mary E, the resale has not oceurred, and petltloner has utlllzed the vessel.

The language of sect lon 1101(b)(4)(f)(A) wlth respect to sale for resale must

be l-nterpreted narrowly, and once petl"tloner chartered out the Mary E, the

vessel couLd no longer be consl.dered to have been purchased aolely for resale.

Nowhere does the aforesald statute el"ther express or lnply that the lotent of

the purchaser at the tine of purchase shal1 govern with respect to whether a

purchase ls for resale; rather, the actual use of the property ls the controlllng

facEor. Therefore' petltloner did not purchase the Mary E for resale wlthlo

the meaning and Lntent of sect lon 1101(b)(4)(1)(A) of the Tax Law (see Matter of

Naum Brothers, State Tax Conmlsslon, February 29, 1984).

I. That the eubsequent nooring and dry dock storage of the Mary E at

Flagshlp Marlna tn Mineola, New York constltuted "use" wlthln thls State ln

accordance wlth sect l"on 1101(b)(7) of the Tax Law whlch was therefore subject co

the tax lnposed under sectlon 1110 of the Tax Law. The tax due is to be

recomputed on an actual purchase prLce of $62,500.00 (see Finding of Fact

t tTnt .

J. That the petltLon of Mary E. Splrlt, Inc. ie granted to the extent

lndicated ln ConcLuslons of Law "G" and rrl 'r; the Audlt Divisl.on ls hereby
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directed to nodlfy the Notlce of DetermlnatLon and Demand for Paynent of Sales

and Use Taxes Due iseued October 29, L9823 and that, except aa so granted' the

petltl.on is ln all other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

ocT 0 ? ls6
PRESIDENT

Td/S*.{, fulc*144

fuoh)r.' //z'e' nav h'ab;/'t

,v- fla ^^U €k ze;n'X

e.@e4
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