
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Antonlo Martlnez & Perclo Lopez
dlbla Kenya Handmade Cigars

for Redetermlnation of a Deficiency or RevisLon
of a Determination or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per lod  3  |  L  |  7  7  -8  |  31 /80 .

AFFIDAVIT OT UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an empl-oyee of the State Tax ConrmLssion, that he/she Ls over 18 yearg
of age, and that on the 28th day of Aprl l ,  1986' he/she served the wlthin
notice of Decision by certified mail upon Antonio Martinez & Perclo Lopezl
d/bla Kenya Handmade Clgars the petltloner in the within proceedinE, bY
encloslng a true copy thereof Ln a securely sealed postpald lrrapper addressed
as fol lows:

Antonio Martinez & Percio Lopez
d/bla Kenya llandmade Cigars
171 I ' I .  29rh  s r .
New York, NY 10001

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal-
Servlce withLn the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
28 th  day  o f  Apr l l ,  1986.

says that the said addressee is the petltloner
set forth on said wrapper Ls the last known addrees



STATE OI' NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Antonlo l"tartinez & Perclo Lopez
a/bla Kenya llandmade Cigars

AFFIDAVIT OF MAILING

:
for Redetermination of a Deficlency or Revision
of a Determlnatlon or Refund of Sales & Use Tax :
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  3 / I / 7 7 - 8 1 3 1 / 8 0 .  :

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr beLng duly sworn, deposes and says that
he/she ls an employee of the State Tax Connrl-sslon, that he/she Ls over 18 yeare

of age, and that on the 28th day of Aprl l ,  1986, he served the wlthln not ice of
Decision by cert i f led rnai l -  upon David E. Tl lzer,  the representat lve of the
petitioner in the wlthln proceedinS, by encJ-osing a true coPy thereof Ln a
securely sealed postpaid wrapper addressed as fol lows:

David E. Ti lzer
119 Cl-over Hi l l -  Dr.
Flanders, NJ 07836

and by deposLting same enclosed ln a postpald properly addreesed wrapper ln a
post office under the excl-usive eare and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on said atfapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
28 th  day  o f  Ap r i l ,  1986 .

ized to administerAut
t to Tax Law sect



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

Aprt l  28,  1986

Antonlo Martlnez & PercLo Lopez
d/bla Kenya Handmade Cigars
1 7 1  W .  2 9 r h  S r .
New York, NY 1000f

Gentlemen:

Please take notLce of the Decislon of the State Tax Conmiselon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnl"nistratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse decision by the State Tax Coumlssion nay be lnstltuted onJ-y under
Artlcle 78 of, the clvll- Practtce Law and Rules, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of this not l -ce.

Inqulries concernlng the computatlon of tax due or refund all-owed Ln accordance
wlth thts decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Butlding #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxi.ng Bureaurs Representatl"ve

Petit,loner t s Representat,ive:
David E. Ti lzer
119 C lover  H111 Dr .
Flandersr NJ 07836



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

AI{TONIO MARTINEZ & PERCIO LOPBZ
DIBIA KENYA HAND MADE CIGARS

for Revlsl.on of a Determtnatlon or for Refund
of Sal-es and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod March 1, 1977
through August 31, 1980.

DECISION

Petitioners, Antonlo Martinez and Perclo Lopez, d/b/a Kenya Hand Made

Cigars, 171 West 29th Street,  New York, New York f0001, f l led a pet l . t lon for

revLslon of a determLnatLon or for refund of sales and use taxee under Artlclee

28 and 29 of the Tax Law for the period March 1, 1977 th,rough August 31, 1980

( F i l e  N o .  3 9 4 8 1 ) .

A hearing riras cormenced before James Hoefer, Hearing Officer, at the

offLces of the State Tax Connlsslon, Two !ilorl-d Trade Center, New York, New

York on JuJ-y 23, 1985 at 1:15 P.M. and cont lnued to concLuslon before the

same l lear lng Off lcer at the same locat ion on Decenbet 5,1985 at L:15 P.M.

Pet i t ioner appeared by David E. Tl lzer,  C.P.A. The Audlt  Dlvis ion appeared'

by John P. Dugan, Esq. ( Irwln A. Levyr Esq. of counsel) .

ISSUE

Whether the Audlt DLvision properly estlmated

the sel-ler in a bulk sales transaction based upon

records of the purchaser/pet i t ioner.

FIMINGS OF FACT

l.  On February 1, L979,

purchased, for the total  sum

the sal-es tax llabLltty of

an audlt of the books 
'and

petitloners Antonlo Martlnez and Perclo Lopez

of $3,000.00, a business located at.  L7I West 29th
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Street,  New York, New York. On March 5, 1979' Mr. Mart inez and Mr. Lopez

f lLed, ln the New York County CLerkts Off ice, a Business Cert l f lcate for

Partners cert i fy ing that t t . . .  they are conduct lng or transact ing buslness as

members of a partnership under the name or designation of Kenya Hand llade

Clgars  a t  171 West  29 th  S t ree t ,  C l ty  o f  New York . . . r ' .  Pe t l t ioners r  bus lness

activltl-es conslsted of the manufacture of hand rnade clgars and the wholesale

and retail sale of sald hand made clgars.

2. Petl.tioners owned and operated the buslness from the date of purchase,

February L, 1979 through the end of the audit perlod in question. One Mlguellna

Guzman owned and operated the business prior to its sale to petltioners.

Pet i t loners did not not i fy the Audtt  DlvLsLon, as requLred by sect lon f145(c)

of the Tax Law, of the price, terms and condltlons of their purchase of sald

bus iness .

3. In the early part of 1981 the Audtt Divlsion commenced a fleld audlt

of  pet i t lonerst books and records. Sald books and records conslsted of a cash

receipts journal- and check disbursements Journal. Petltioners dld not tral.ntain

sales invoices, cash reglster tapes or any other ver l f iable records of taxable

sales. Pet i t loners est imated the taxable sales rgported on the sales and use

tax returns filed with the Audit Dlvislon.

4. Since petltlonersr books and records were l-nadequate, the Audlt

Divislon resorted to the use of a one day observation test to determlne the

accuracy of reported taxable sales. Based on the one day observatlon testr the

Audlt Divislon computed, pursuant to the fol-I-owlng table, quarterly taxable

s a l e s  o f  $ 1 6 , 2 2 4 . O 0 2
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Tota l  cash in  reg ls te r  a t  3 :00  P.M.
Less: cash Ln reglster at openlng
Sales for 6 hours (9 -  3)
Sa l -es  fo r  8  hours  (170/6  x  8 )
Ful-l- days per week

$260 .00
90 .00

1  70  .00
227  .00

x5
Sal-es Monday through Frlday $ 1'135.00
Sa l -es  fo r  Saturday  ( l  day  or  I  o f  $227.00)  113.00
Tota l  sa les  per  week $  1 ,248.00
Weeks per quarter x 13
Total  sal-es per quarter $16,224.00

5. Based on l ts observat lon test,  the Audit  Divis lon, on Septenber 18t

1981, lssued a NotLce of Determinatlon and Denand for Palment of Sales and Use

Taxes Due to Antonio Martj.nez and Perslo (sic) Lopez, dlbla Kenya Hand Made

Cl.gars. Satd notice, whLch encompassed the period March 1, L977 through August

31 ,  1980,  de termined tax  due o f  $ I7 ,286.88 ,  p lus  sLnp le  in te res t  o f  $3 ,925.50 ,

fo r  a  to ta l -  amount  due o f  $21,212.38 .

6. 0n March 10, 1980, petltl.oners executed a consent agreelng that the

amount of saLes and use taxes due for the taxabl-e period March 1, 1977 through

November 30, 1979 could be determined at any time on or before ldarch 20' 1981.

On January 14r 1981, pet i t loners executed a second consentr for the same

taxable period, extending the period of ltnitations for assessment to any tlme

on or before September 20, 1981. Both consents were executed by Kenya lland

Made Clgars al-though it had not owned or operated the busl.ness for the fLtst 22

months (March 1, L977 through January 31, L979) out of the 42 month audlt

perLod. No consents extendl-ng the period of Llmltatlons \rere executed by

Mlguel-ina Guzman, the prlor olrner of the buslness.

7. During the course of Lts examination the Audit DLvLslon did not

ascertali whether petltloners operated their buslness ln a manner slmllar to

the prior owner. The Audit Divlsion did not examLne the prlor olrnerfs books

and records and therefore it ls not known whether saLd prlor oltner mal.ntalned

adequate books and records. No aesessment tras lssued by the Audlt Dtvtston
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against the previous owner for the perlod prior to the sale of the businesa to

pet i t ioners.

8. At the hearing held on December 5, 1985, pet l t lonerst representat lve

and the Audit Divislon agreed ln principal to recompute the assesement uelng

a method devel-oped at a pre-hearing conference concerning a subseguent aasess-

ment issued agalnst petitioners. The nethod agreed upon was to (i) take the

number of pounds of outside leaf materLal purchased pursuant to petitionerst

books and multiply it by 25i' ' to account for unrecorded purchases; (1t) nultiply

the adjusted pounds of outside leaf materiaL by 140 (the nunber of clgars made

per pound of outside l-eaf naterial) to determlne the total- number of cigare sold;

(ffi) multlply the total number of cigars sold by 55 percentl to determine the

number of cigars sold at retall (balanee of 45 percent were sales made at

wholesaLe); and (iv) nulttply the number of cigars sold at retall by a 55C

. t
selllng price" to determlne audited taxabl-e sales, Durlng the perLod February

1, 1979 through August 31, 1980, pet i t lonerst books revealed purchases of

outside l-eaf material of sone 550 pounds.

CONCLUSIONS OF LAW

A. That absent adequate books and records it is proper, Pursuant to Tar<

Law $1138(a)(1),  for the Audlt  Dlvis ion to rely upon external lndLces to ver l fy

Although petitionersr representative agreed to the method used to
recompute the sal-es tax llability he argued that 70 percent to 90
percent of sal-es were saLes for resale. No evldence was presented
to support  thls assert ion.

Pet i tLonersf representat ive also argued that the 55C se1L1ng pr lce
determlned at the pre-hearing conference represented a selLing prlce
for later perlods and that lt shoul-d be reduced to 50C for theee earl-ier
periods. Again, no evidence was presented to support thls argument.
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taxable aales as reported on returns. Petltlonerst booke and records lrere

adnlttedly lnadequate and therefore the use of external lndlcea was warrented.

Ilowevetr pettttoners here{n only owned and operated the bueLnesa ag of February

1, 1979. Prlor to that date, the busl"ness rilas owned and operated by one Mlguellne

Guzman, a person unrelated to petitloners. SLnce the Audit DLvlsloo dld not

examl.ne the books and records of MlgueLina Guzman lt ls not knoltn whether eald

books and records were adequate or inadequate. Inasuuch as lt has not been

eecabllshed that Mlguellna Guzmanre books and recordg were lnadequate, the

Audit Dlvislon cannot use external l"ndfces to deternlne lf any tax ls due from

Ms. Guzman durtng the perl"od of her ownershl"p of the buslness (Uqtter of C[qrt-g!g,

Inc. v. State Tax Commlseton, 65 A.D. 2d 44). Accordlnglyr there Le no baels for

the assesament of any sales taxea due for the perLod prlor to the petltlonerel

purchaee of the buelnees (February I, L979) .

B. That addltlonal sales tax due for the perlod February 1, 1979 through

August 31, 1.980 1g to be recomputed pursuant to the uethod set forth ln Flndlng

of Fact rr8",  suprEr.  Said method results ln addtt lonal taxable salee of $251416.00

and a  tax  due o f  $2 ,033.28 .

C. That the petl"tLon of Antonio MartLnez and Percio Lopez, dlbla Kenya

Hand Made Clgare ls granted to the extent, indlcated l.n Concluslons of Lar, [Arl

and rrBrr, Bupra; that the Audlt DivisLon ls dlrected to nodify the Notlce dated



Septenber 18, 1981 accordtngly;

ln all other respects denl"ed.

DATED: Albany, New York

'APR38iU80.

-6-

and that, except as so granted' the petltlon l.s

STATE TN( COMMISSION

PRESIDENT



i . .

I

i

P 31 ,9  373  b?g

6t

o
o
T
b
o(t)

q
q
o
ui.
f
.l

rtt
ro
ct)

!,
g

-
d
o(D
(t

o
t!
an
q.

seil b A rt*oniO furh,,cz* ErCi

tryf%?-t#:c'ta-
P O.. State and ZIP Code

N<a: V^'rk NV- /a41) |
Posiage / S

Certrtied Fee

Speoal Dehverv Fee

Restncled Dehvery Fee

Relurn Receiot showino
lo whom and Date Deh-vere<J

Relurn Receiot showrno lo whom.
Date. and Address of delivery

TOTAL Postage and Fees )

Postmark or Date

. J

RECEIPT FOR CERTIFIED MAIL
N0 rNsuRANcE covERAGE pRovroED RECEIPT FoR CERTIFIED MAIL

NgT FOR piTERNATtguAL MA;L N0 IIISURANCE C0VERAGE PROVIDED

(see Reverse) 
N'T F'R INIERNA''NA.,MAIL

' a

P 31 ,1  373  b?5

lSee Reverse)
q
(t)

C'
aO
!
6(o
o

q
q
q
ttl
-
I

|a
@(tt

a,
:

f

d
o
@
c,

E

o
tt
6
o-

11f";t €,. Tl--.
"i:f4^Y"f^ne, lli ll h",
P.lf- State a.nd ZIP Code
Fl^ -,Jr,^ - ALT A7g%
Poslage

Certried Fee

Sgecral Oehvery Fee

Restncted DeIverv Fee

Return Receipl showtng
to whom and Date lglivered

Return Recerpt showing to whom.
Date. and Address ot Delrvery

TOTAL Postage and Fees 5

Postmark or Dale

' a

':t

. t'I 
.


