
STATE OT' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Javan W. Marks

for Redeterminatlon of a Deficiency or Revlslon
of a DeterminatLon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r l o d  L 2 l  L  1 7  8 - L 2 l  1 8  |  8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt, being duly sworn, deposes and says that he/she is an
employee of the State Tax Commlsslon, that he/she Ls over 18 years of age' and
that on the 18th day of Februaryr 1986, he/she served the wlthin not lce of
Decisl-on by certified nalL upon Javan W. Marks, the petltloner ln the withln
proceeding, bY encl-osing a true copy thereof ln a securely seal-ed postpald
wrapper addressed as fol lows:

Javan W. Marks
RD 4, Box 546
Montague, NJ 07827

and by depositing same enclosed ln a postpaid properl-y addressed wrappet tn a
post off l .ce under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
18th day of February, 1986.

says that the said addressee ls the pet i t loner
set forth on sald \rrapper is the last known address

r lzed to a
rsuant to Tax



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Javan I.{. Marks

for Redetermlnatlon of a Deflciency or Revislon
of a Deternlnatl"on or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  L2 l  L  /7  8 -121 Lg  I  SL .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  belng duly sworn, deposes and says
employee of the State Tax Cornmission, that he/she ls over 18
that on the l8th day of February, 1986, he served the within
by certifled nall upon Albert Pacione, the representatlve of
the within proceeding, by enclosing a true copy thereof in a
postpaid wrapper addressed as fol lows:

Albert Pacione
Gurda, Gurda & McBride
4 1  D o l s o n  A v e . ,  P . O .  B o x  5 7 8
Mlddletown, NY 10940

that he/she is an
years of age, and
not lce of DecLslon
the petltioner Ln
securely sealed

and by depositl.ng same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce wl-thin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representative of the petltloner.

Sworn to before me this
18th day of February, 1986.

or ized  to ter oaths
suant to Tax sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y 0 R K  L 2 2 2 7

February 18,  1986

Javan W. Marks
RD 4 ,  Box  546
Montague, NJ 07827

Dear Mr. Marks:

Please take notice of the Decisl-on of the State Tax Conmission enclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnistrat,Lve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to review an
adverse decisl-on by the State Tax ComnLssl.on nay be lnstituted only under
Artlcle 78 of the clvll Practice Law and Rulee, and must be commenced 1o the
Supreme Court of the State of New York, Albany County, withln 4 months from Ehe
date of this not ice.

Inqulrles concernlng the computation of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigation Unit
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Albert Pactone
Gurda, Gurda & McBrl,de
4 1  D o l s o n  A v e . ,  P . O .  B o x  5 7 8
Mlddletown, NY 10940
Taxing Bureauts Representat lve

c c :



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JAVAI{ W. MARKS

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of. the Tax Law for the perlod December 1,
1978 th rough December  18 ,  1981.

DECISION

recelved notiflcation from

transfer of a restaurant

Pet l t loner,  Javan W. Marks, RD 4 Box 546, Montague, New Jersey 07827,

f l1ed a Pet l t ion for revislon of a deterninat lon or for refund of sales and

use taxes under Artlcles 28 and 29 of. the Tax Law for the period December 1,

1978 th rough December  18 ,  1981.  (F l le  No.  37717. )

A hearlng was held before Arthur Johnson, Hearing Off lcer,  at  the off lces

of the State Tax Commission, Two World Trade Center, New York, New York on

JuLy 22, 1985 at 1:15 P.M, with al l  br iefs to be submitted by August 1, 1985.

Pet i t loner appeared by Gurda, Gurda & McBrtde. (Albert ,  Paclone, Esq.,  of  counsel) .

The Audlt  Divis lon appeared by John P. Dugan, Esq.,  (Wll- l ian Fox, Esq.,  of  couneel) .

ISSUES

I. Whether pet l t ioner,  the purchaser ln a bulk sale transact ion, ls l lable

for sales taxes determlned due from the sel ler in accordance with sect, lon 1141(c)

of the Tax Law.

II .  Whether the Audit  Divls lon not i f ied pet l- t ioner of a posslble claim for

taxes due from the sel ler as provlded in sect ion 1141(c) of the Tax Law.

FINDINGS OF FACT

I. On December

pet l t ioner,  Javan W.

10, 1981, rhe Audir  Divtsion

Marks, of the lnpending bulk
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buslness known as Karstens Inn and Restaurant that was owned and operated by

Frank CeLestina. The business was located at Rout,e 6, Port Jervl"s, New York.

The notification indicated that the sale was to t,ake place on December 18, 1981 and

that the total purchase prlce for the real estate and personal property ltag

$ 2 7 5  , 0 0 0 . 0 0 .

2. 0n Decenber 1.1, 1981, the Audit  DLvlslon nal l -ed a "Not lce of Clain to

Purchaser" addressed to pet i t loner at RD l l4,  Box 546, Montague' New Jersey

(address shown on the above notlflcatl.on of sale). The notlce advlsed

petltloner that a possl"bJ-e clalm existed for unpald taxes due from the seller

of the buslness and that he was not to dlstribute funds or property to the seller

before the folLowing condltlons had been met:

l .  The State Tax Cornmission determlned the sel lerrs
l tabi l i ty,  Lf  any.

Pa)rment of such f.iabtlity was made to the State.

The offlce authorlzed the purchaser to release the
funds or property.

The Audlt Divislon followed estabLished naillng procedures for nottces

to purchasers when it mailed the above notl,ce on December 11, 1981. Pet'ltloner

denied recelpt of  such not, ice.

3. On March 10, L982, the Audit Dlvislon issued a Notice of Determl"nation

and Demand for Payment of Sales and Use Taxes Due against petltloner coverlng

the perlod December 1, 1978 through Decenber 18, 1981 for taxes due of

$ 5 , 8 7 2 . 5 0  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 1 , 9 4 5 , 1 4  f o r  a  t o t a l  o f  $ 7 , 8 L 7 . 6 4 .

The notlce stated that the taxes were determlned due fron Frank Celestlna,

dlbla Karstens Inn & Restaurant & Cat,er lng, Inc. and represented pet l t lonerts

l iabi l l ty,  as purchaser,  in accordance wlth sect lon 1141(c) of the Tax Law. The

not ice also lndlcated that bulk sal-es tax of $850.00 was lncluded in the assesement.

2 .

3 .
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4. At a pre-hearing conference held on October 19, L982, pet i t ioner

establ lshed that the bulk sal-es tax of $850.00 had been paid. As a result

thereofr the tax due on the above not lce was reduced to $51022.50.

5. 0n December 7, 1981, pet i t lonerrs attorney, Sldney Krawl. tz maILed a

not,ice ldentical to the not,iee recelved by the Audit Divlsion to all known

credltors of Mr. Celest lna, stat lng that a transfer of the business would occur

on December 18, 1981. Durlng the closing, sel lerrs attorney, John Bonaclc,

tel-ephoned Michael Campagna of the Department of Taxatlon and Finance for the

purpose of determlning the outstandl-ng tax Liabllity of the sel-ler. Mr. Bonaclc

was advised that the taxes due at that t i rne were $1I,752.29. A cert l f l "ed check

for that amount, r^ras sent to Mr. Canpagna on that day.

6. The accounting for

pet l" t ionerfs appl icat ion for

ASSESSMENT/f PERIOD

the breakdown of the $IL,752.29 was attached to

a hearlng and ls detailed below:

c7911010691  3 -3 r -79  $  250 .00  $  130 .84
w8I06044924 I2- I -79 to  L44.50 79.62

L2-3t-79
w810s062170  1980  836 .00  363 .27
s7901191568  5 -31 -78  2 ,066 .99  t , 395 .96
s8001294466  11 -30 -79  2 ,L87 .61  970 .59
D8006250914 2-28-80 L,397.90 604.42
D8009048486 5-3 1-80 9 I  I  .  40 369 ,44
D80r2 r55249  8 -31 -80  t , 057 .92  365 .11
s8103112492 11-30-80 686.96 195.92
s8111092977 8-31-81 819.36 43.80

PENALTY AIID
TAX INTEREST PAYMENTS

BALAI'ICE
DUE

-0 -  $  380 .84
-0- 224 ,12

-0 -  L , r 99 .27
-0-  3 ,462.95

1 ,805 .96  L ,352 .24
500 .00  r ,5o2 .32
-0 -  1 ,280 .84
-0 -  L ,423 .O3
-0 -  882 .88
819 .36  43 .80

FT-oF8-:64 $frT6E W Wsztg

7. Pet i t ioner took the posit lon that the Audit  Divls ion was properly

notified of the bulk sale; the Dl-visionr through its agent Mr. Campagna' gave

not ice of the sel lerrs l iabl l i ty and such amount was paid to the State.
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Peti t ioner contended that he had conpl ied with sect ion 1141(c) of the Tax Law and

therefore hras not l-lable for any taxes therafter determined due from the seller.

8.  Pet i t l -oner,  ln good fal th,  made every effort  to ensure that the

sel ler 's tax l iabl l l ty was paid to the State.

CONCLUSIONS OF LAW

A. That sect ion 114f(c) of  the Tax Law provl_des, in pert lnent part ,  that

a purchaser in a bulk sale of business assets must not i fy the Tax Conmlsslon

of the proposed sale at l -east ten days before taklng possession of the subject

of the sale. Whenever the purchaser fails to glve notlce to the Tax Commisslon

as required, or whenever the Tax Connl.ssLon informs the purchaser that a possibLe

clal-m for taxes exl"stsr any sums of money or other conslderatlon which the

purchaser is required to transfer over to the sel ler sha1l be subject to a f i rst

prlorlty right and lten for any such taxes determined to be due from the seller.

Within nlnety days of receipt of the notice of the sale from the purchaser, the

Tax Conmisslon sha1l give notlce to the purchaser of the total amount, of any taxes

which the state claims to be due from the seller. For failure to conply wlth the

provisions of sect ion 1141(c) of the Tax Law, the purchaser is personal ly 1iabLe

for the paynent to the state of any taxes determined to be due from the seller.

B. That sect ion lL47(a) of the Tax Law provides that any not lce requLred

under the provisions of Articles 28 ar.d 29 may be given by rnaillng the sane to

the person for whom it is lntended in a postpaid envelope addressed to such

person at the address given ln the last return filed or applicatlon made. The

statute further provldes that the naiJ-lng of such notice ls presumptlve

evidence of the receipt by the person to whom lt is addressed. The Audit

Division has establlshed that the rrNotl-ce of Clain to Purchaserrr hras nalLed to

petittoner ln a properly addressed and stamped envelope. Slnce mallt-ng was
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shoriln, it is presumed that the notice was received by petitioner. The mere

d e n i a 1 o f r e c e i p t d o e s n o t o v e r c o m e t h i s P r e s u m p t 1 o n @

Conmigslon, Sup. Ct. ,  Albany County, November 6, 1981).

C. That the Tax Comrisslon, upon receipt of  the not ice of bulk sale from

peti t loner,  not l f ied pet i t ioner not to distr ibute funds or property unt i l  l t

determined whether or not the seller tras liable for sales taxes and if so, the

extent of such t-lablllty. The Tax Conmlssion notlfied petltioner of the amount

of tax due from the sel ler within 90 days of receipt of  pet l t lonerts not l .ce of

sale as required by sect lon 1141(c) of the Tax Law; said not lce of tax due was

in addit lon to the taxes paid as set forth ln Flndlng of Fact "5".

D. That pet l t ioner transferred funds pr ior to the expirat ion of the 90

day period without receiving authorization to release the funds. Accordingly'

petitloner is personal-ly liable for the payment of such taxes in accordance

with the provl .s ions of sect lon 1141(c) of the Tax Law.

E.  That  the  pena l ty  l s  remi t ted  pursuant  to  sec t ion  1145(a) (1 ) (11)  o f  the

Tax Law and lnterest shall be reduced to the minlmum statutory rate.

F. That the petltlon of Javan W. Marks is granted to the extent indlcated

in Fl.nding of Fact t'4tt and Concluslon of Law ttEtt and except as so granted the

pet i t lon is ln al l  other respects denLed.

DATED: Albany, New York

FEB T 81$BO
STATE TAX COMMISSION

PRESIDENT
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NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAII

(See Beverse)

'4)1fr to.ril /-.tF,htt jyl
{'trznb lJ Z/v tlL
,ofl,"' *)irl:o." I I //F,
Rost{ge / $

Certified Fee

Sgeclal D€liv€ry Fe€

Restricted Delivory Fe€

Beturn Fecelpt Showing
to whom and Date Deliv€red

Retum recsipt showing lo whom,
Date, and Address of Delivery

TOTAL Postage and Fees s

Postmark or Date

ro
6o
a
d
t
q
+
c'
6.
t
I

Noo

.do
l!

I
oo

E
olr
o
c

""^'D,A/ 6rutlz
?"ffiD72 "bt'/zh'4/u'32Y"7tffi2i V/*)'o"PU Z//-fry I

"9bi7)/lbutl // /u4l
Special Delivery Fee

Restrlcted O€livety Feo

Return R€celpt Showing
to whom and Date Deliverod

Return receipt showing to whom,
Datg. and Address ot D€llvery

TOTAL Poslag€ and Fees $

Postmark or Oat€

.-

.:ii


