
STATE OF NE!il YORK

STATE TN( COMMISSION

In the l'tratter of the Petltlon
o f

Myron Marko
Off icer of H & H Beer & Soda Servlce, Inc.

for Redeternination of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law for the
Per iod  6  |  r  179-5  l3L  /82 .

Sworn to before me this
15th day of Oetober,  1986.

ster oat

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she ls over 18 yearB
of age, and that on the 15th day of 0ctober, 1986, he/she served the wlthln
notice of Decislon by certlfLed ualL upon Myron Marko, Officer of H & Il Beer &
Soda Service, Inc. the petitioner in the withln proceeding, bI encl-osing a true
copy thereof ln a securely sealed postpal.d wrapper addressed as fol-lows:

Myron Marko
Off icer of H & H Beer & Soda Service, Inc.
c/o Kl-einberg
7 3 0 0  N . W .  8 r h  S r .
Margate, FL 33063

and by depositing same enclosed ln a postpaid properJ-y addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the petitloner
hereln and that the address set forth on sal.d lrrapper is the last known address
of the pet i t ioner.

"e t4

pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 15, 1986

Myron l{arko
Offlcer of H & H Beer & Soda Servlce, Inc.
c/o Klelnberg
7300  N .W.  8 rh  S r .
Margate, FL 33063

Dear Mr. l{arko:

Please take notLce of the Decl"slon of the StaEe Tax Commlsstoa enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnl"nistrative level.
Pursuant to sectlon(s) 1138 of the Tax Lew, a proceedl"ng ln court to revlew ao
adverse declslon by the State Tax Counieslon nay be lnstLtuted only under
ArtlcLe 78 of the Clvll Practlce Law and Rul-es r and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 noaths fron the
date of thls not lce.

Inqulries concernlng the computatlon of tax due or refund aLlowed ln accordaace
with this decLslon may be addressed to:

NYS Dept. Ta:iatl"on and Fl"oance
Audlt Evaluation Bureau
Aesessment Revlew Unit
Bulldlng #9, State Canpus
Albanyr New York L2227
Phone /l (518) 457-2086

Very truly yourst

STATE TAX COMMISSION

cc: Taxlng Bureaufs RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Macter of the Petltlon

o f

ItYRoN MARKO,
OFFICER OF II & H BEER AND SODA SERVICE, INC.

for Revl.sl.on of a Deternination or for Refund
of Sales and Use Taxes under Artl"cles 28 and 29
of the Tax Law for the Perlod June I, L979
through l{ay 31 , L982.

DECISION

Petltloner, Myron Marko, Officer of H & H Beer and Soda Service, Tac., glo

Klelnberg'  7300 N.W. 8th Street,  Dlargate, Flor lda 33063, f t led a pet l t loo for

revlslon of a determlnatlon or for refund of sales and use taxea under ArticJ.ee

28 and 29 of, the Tax Law for the perlod June 1, 1979 through May 31, 1982 (Flle

Nos. 41046 and 46096\.

On lfay 23, 1986, petltloner flled a waiver of hearing and reguested that

thls natter be declded by the State Tax Comrqissien on the basls of the conteota

of the flle and additlonal documents subnLtted wlth the walver. After due

conslderatlon, the State Tax Commlssl-on renders the foll-owtng dectsloa.

ISSUES

I. Whether the Audlt Dlvislon properly estimated the tax llablltty of

H & H Beer and Soda ServLce, Inc. ln the absence of books and records.

II. l{hether petitl"oner ls personally llabl-e for sales taxes due f rom Il & H

Beer and Soda Servtce, Inc.

FINDINGS OF TACT

1. H & l l  Beer

and wholesaLe sale

and Soda Service, Inc.

of beer and soda. The

(t'H & H'r) was engaged Ln the retail-

business was located at 640 Broadway,
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Newburgh, New York. Myron Marko was the President and sole stockholder of the

corporatlon. On Septenber 20, L982, H & II fiLed a petition for bankruptcy.

2, 0n Decenber 20, L982, the Audit Dlvision lssued notlces of determlnatlon

and demands for payment of sales and use taxes due against Il & II and petitionel'

Myron Marko, lndividuall-y as offlcer of H & H, for taxes due of $42,940.92,

p lus  ln te res t  o f  $L4,L54.24 ,  fo r  a  to ta l -  o f  $57,095.16 .  Sa ld  no t lces  covered

the perlod June L, 1979 through February 29, 1980.

3. Myron Marko, President of H C H, executed a consent extendtng the

period of llmitation for assessment of sales and use taxes for the perlod

June 1, L979 through August 31, 1979 to December 20, L982. The Audlt Divlsion

started an audLt of H & Hrs books and records in August L982. Before the

audit was concl-uded, the books and records were conflscated by the New York

City Department of Finance. The audltor was unsuccessfuL ln obtaLnlng another

consent prlor to Decembet 20, L982 and, as a resul-t, issued the notlces referred

to in Finding of Fact "2". The amount of tax due was determLned by dlsallowlng

al l -  c lained nontaxable sales amounting to $1,073,523.00.

4. On May 20, 1983, the Audit  Dlvis ion issued addit lonal notLces of

determination and demands for payment of sales and use taxes due agalnst Il & H

and petitloner whlch covered the perlod l{arch 1, 1980 through May 31, L982.

These no t ices  assessed taxes  due o f  $773,233.02 ,  p lus  in te res t  o f  $162 '78L.87 '

for a total of $9361014.89 and were lssued when subsequent attemPts to obtain

consents extendlng the period for assessment proved unsuccessful and the books

and records of H & H hrere not avall-abl-e for audlt. 0nce again, reported

nontaxable sales of $18'860,787.00 were disal- lowed ln total .

5. Petitioner tirneJ-y flled a petition for revision of the above deternl'-

natlons of taxes due. No petltlon was recelved fronr H & H.
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6. On October 10, L984, petLtioner attended a prehearlng conferecce wlth

the Tax Appeal.s Bureau. At that tlne, he slgned a statement glvlng the Audlt

Dlvlsion permlssl.on to exanine the books and records of H & H whlch were under

the Jurlsdlctlon of the New York City Department, of Flnance. The Audlt Dlvtslon

examlned the avallable records for the perl.od lbrch 1, 1980 through !Lay 31,

1982 and substantLated nontaxable eales of $7,IL6,693.46. The addlt lonaL

taxable sales were adJusted to $11,760,770.09 and the taxes due were reduced to

$478,836.70  fo r  thLs  per lod ,

7. Petltloner offered no evldence to support a further reductton of the

liablllty of H & H or to show thet he was not a pereon under a duty to act for

the corporatlon.

CONCLUSIONS OF LAI^I

A. That sectton 1132(c) of the Tax Law epecLflcally provl.des, in pertlnent

part, that lt shall be presumed that all recelpts for property or servLcea are

subject to tax untlL the contrary ls establLshed and the burden of provlng that

any recetpt ls not taxable shall be upon the person requlred to collect tax.

B. That sectlon 1138(a) (f) of the Tax Law provLdes that "lf a return when

ftled is lncorrect or lnsufflclent, the amount of tax due shaLl be deternlned

by the tax commisslon from such lnfornatl.on as nay be avaLlable" and authorlzes,

where necessary, an est lmate of tax due' fon the basis of external lndl"ces.t l

The Audlt Divl.sl.on exanl.ned the avallable books and records of H E H and properJ.y

dlsallowed reported nontaxabLe saLes that could not be verlfied pursuant to

section 1138(a) of the Tax Law. Petl"tl"oner falLed to meet hls burden of showing

error.

C. That Myron Marko was a person requlred to collect tax under sectl.on

1131(1) of the Tax Law and, therefore, l"s pereonal-ly llable for the taxes

determlned due fron H & H ln accordance with section 1133(a) of the Tax Law.
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D. That the petition of Myron Marko, Offlcer of H & H Beer and Soda

Service, Inc.,  is granted to the extent indicated ln Findlng of Fact "6";  the

Audit Dlvlslon is hereby directed to nodlfy the notices of determlnation and

demands for payment of sal-es and use taxes due lssued May 20' 1983; and that,

except as so granted, the pet i t lon ls ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

ocT 1 51980
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