
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Thomas K. Manimala

for Redetermlnation of a Deficiency or RevLsion
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 E 29 of the Tax Law for the
Per iod  I2 lL l80  -  2128182.

Thomas K. Manlmala
5 Randy Lane
Pl-easantvll-le, NY 10570

and by deposltlng same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAILING

ln a postpaid properJ-y addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee ls the petltioner
forth on sald wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlssion, that he/she ls over 18 years
of ager and that on the 15th day of October,  1986, he/she served the wlthin
notice of Decislon by certifled mall upon Thomas K. Manfunal-a the petLtLoner ln
'the 

wlthl.n proceedingr by enclosing a true copy thereof ln a securely sealed
postpald lrrapper addressed as folLows:

Sworn to
15th day

before ne this

to ter oa
Pursuant to Tax Law sect lon 174



a

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  1 2 2 2 7

october  15,  1986

Thomas K. Manlnala
5 Randy Lane
Pleasantvl l le,  NY 10570

Dear Mr. Manimala:

Please take notLce of the Declslon of the State Tax ComLegLon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnl"nlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng la courc to revl.ew ao
adverse declsLon by the State Tax ConmLssion may be Lnstltuted only under
Arttcle 78 of the CLvl1 Practice Law and Rulee, and must be con'-enced in the
Supreme Court of the State of New York, Albany Countlr nlthln 4 months fron the
date of thls notLce.

Inguiries concernlng the computation of tax due or refund al-lowed ln accordance
wlth thLs declgLon nay be addressed to:

NYS Dept. Taxation and Fl"nance
Audlt Evaluation Bureau
Assessment Revlen UnLt
Bulldlng #9, State Campus
Al-banyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureauts Representatlve



STATE OF NET,I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

THO}'AS K. MANIMALA DECISION

for Revislon of a Determination or for Refund :
of SaLes and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Perlod December 1, 1980 :
through February 28, L982.

PetltLoner, Thomas K. Manlnala, 5 Randy Lane, Pleasantvllle, New York

10570, fll-ed a petltion for revislon of a determlnatlon or for refund of eales

and use taxes under Articles 28 and 29 of. the Tax Law for the perLod Deeenber 1,

1980 through February 28, 1982 (r l le No. 48345).

On l,Iay 27, 1986, petltloner walved a hearing and subm'ttted the case to the

State Tax ConrmLsslon based on the Department of Taxatlon and Flnance flLe, plus

additlonal documentatlon to be subnitted prl.or to t' lay 30, 1986. After due

consideratlon, the Tax Conrmission renders the foLlowLng decision.

ISSUES

I. tr' lhether the assessment Ln questlon has been satisfled by paynents made

by another lndivldual.

1I. Whether petitloner nas a person requlred to colLect tax on behalf of

Jol1-y PizzaPub, Inc.,  and is personalLy Llable for sald corporat ionts unpald

sales tax.

FINDINGS OF FACT

1. Petltl.oner, Thomas K. I"I,animala, was l-lsted as the sole offlcer of

JolJ-y PLzza Pub, Inc. r on the records of the New York State Llquor Authority.

In addltlon, he owned six (6) shares of stock. Mr. Kurlan Chacko owned 48
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shares of the corporatlonrs stock and Pradep Mal-hotra owned the remainlng six

shares of the issued and outstanding stock.

2. On Decenber 9, L982, a Notlce and Demand for Payment of SaLes and Use

Taxes Due was lssued to petitloner, aB an offlcer of the corporation, for sales

and use taxes determlned to be due for the perlod Decenber 1, 1980 through

February 28, 1982 ln the amount of $3r276.08, pLus penalt ies and lnterest.  On

l{ay 5, 1983, a slmilar Notice and Demand was issued to Kurl.an Chacko. On

AprLL 24, 1985 and March 1, 1985, Mr. Chacko remltted two checks to the New

York State Department of Taxation and Finance in the amounts of $81829.00 and

$500.00, respect lvel-y.  These paynents sat lsf ied the l labl l - l t les stated ln the

sald notlces and demands. AccordingLy, petitloner was sent a Notice of Assesement

Review cancel-l-ing hls llabtllty on said assessment.

3. On Aprll- 12, 1983, a subsequent Notice and Demand for Payment of Sales

and Use Taxes Due was lssued to petitloner as an officer of the corporationt

for sales and use taxes determined to be due for the perlod Decenber 1' 1980

through February 28, 1982, ln the amount of $718.95 plus lnterest and penalty.

On May 5, 1983 a slmllar Notlce and Demand was lssued to Kurlan Chacko. The

records of the Department of Taxatlon and Finance indicate that no Paynents

were made or appJ-l.ed toward this assessment.

4, The taxes referred to ln Flndings of Fact tt2tt and tt3tt rilere deternLned

to be due under sectlon 1138(a) of the Tax Law. Accordingly, the form used was

lncorrect in each case; the taxes should have been assessed on a Notlce of

Determinatlon and Demand for Payment of Sal-es and Use Taxes Due.

5. The tax at Lssue is for the followlng periods and amounts:



PERIOD
ENDING

2/28  /8 r  $
5 l3L  l8L
8 l3L l8 r
rLl30l8L
2128/82

6. PetLt loner sold hls

T

DUE

+9.13
60.22
48.02
P6 .38

s9s.20
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PENALTY DUE

$ 12.28
14.45
10 .08
4 .7  4

80 .  28

ln the coporatlonf.ntereet

1 9 8 1 .

7. Pet i t ioner,  al though l lsted as an off lcer of the corporat lon on the

State Llquor Authorlty recordp, rras merely an investot ln Joll-y PLzza Pab, Inc.

Petitionerts name lras entered as presldent of the corporatlon on the adv{ce of

Lega1 counsel, as he was the !nLy Untted States citlzen involved wlth the

corporatlon. PetLtioner and hls assoclates believed that

name as president on the applil-catlon for a llcense would

of the l lcense.

8. Kurlan Chacko lras thle officer of the corporatlon responslble for the

day to day operations, as weL[- as the flnances, of the corporation.

9. The New York State ahd 1ocal sales and,use tax returns for Jolly PLzza

Pub, Inc.,  for the perLod Declnber 1, 1980 through February 28,1981, were

slgned by Kurian Chacko lrlth ltttl-e of president.

CONCLUSIONS OF LAII

A. That as noted in Findlng of Fact 'r3"r the second Notlce and Demand ln

the anount of $718.95 was not paLd as part of the two payments made by l'1r.

Chacko and remains open. i

B. That sect ion 1f33(a) of the Tax Law provldes, ln pert lnent Part ' '  as

INTEREST DUE

$L2.52
13 .54
L .96
4 .L6

38 .06

to Mr. Chacko on Jul-Y 28,

enter lng pet l t lonerrs

expedlte the grantlng

fol lows:
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"@ - (a) Except as otherwlse provlded
ln section eleven hundred thlrty-seven, every person
required to collect any tax imposed by thls artlcle shall-
be personal-ly ltable for the tax lmposed, collected or
required to be col- lected under thLs art ic le."

C. That sectton 1131(1) of the Tax Law provldes as fol lows:

t t(1) fPersons. required to col lect taxr or tperson regulred
to collect any tax inposed by this artlcler sha1l lnclude:
every vendor of tangible personal property or servlces;
every recipient of amusement charges; and every operator of
a hotel. Said terms shaLl also include any officer,
director or employee of a corporation or of a dissoLved
corporation, any employee of a partnershlp or any enpl-oyee
of an lndlvldual proprietorshlp who as such offlcer,
dlrector or employee is under a duty to act for such
corporatLon, partnership or indLvldual proprletorship in
conplylng wlth any requirement of thl-s article; and any
member of a partnershlp.r l

D. That petltioner, Thonas K. ManlnaLa, was not a person required to

col!-ect tax on behalf of Joll-y Ptzza Pub, Inc. wlthln the meanl-ng of sectlon

1131(1)  o f  the  Tax  Law.

E. That the petition of Thonas K. Manimala ls granted and the Notl.ce and

I
Demand- issued against hln ls cancelLed.

DATED: Albany, New York STATE TAX COMMISSION

ocT I 51980 .<:<rbdrvgdCL/-'\
PRESIDENT

As noted in Flnding
Demand lnstead of a
Sales and Use Taxes

of Fact t t4t t ,  the aasessment
Notlce of Determination and
Due.

was issued on a Notlce and
Demand for Payment of
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