
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Manhattan Cable Te1evtslon, Inc.

for RedetermlnatLon of a Deftclency or Revtelon
of a DeterminatLon or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  I l l l 7 4  -  2 1 2 8 1 7 9 .

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

David Parchuck/Connie ltagelund, beLng duly eworn, depoees and says that
he/ehe is an euployee of the State Tax Conmleslon, that he/she le over 18 yeara
of age, and that on the 6th day of March, 1986, he/she served the wlthtn notlce
of Declslon by certlfl"ed nall upon Manhattan Cable teLevislon, Inc. ths
petitloner ln the wlthln proceeding, by encl-oslng a true copy thereof ln a
securely sealed postpaid nrapper addreseed as foll-ows:

Manhattan Cable Televleion, Inc.
L20 East 23rd St
New York, NY 10010

and by deposltlng sane encLosed in a poetpald properly addreesed wrapper ln a
post offlce under the excl-usive care and cust,ody of the Unl.ted States Postal
Servlce wlthln the State of New York.

That deponent further says
hereln and that the address set
of che pet lqioner.

Sworn to before ne thie
6th day of March, 1986.

that the eaid addressee is the petltloner
forth on eal.d nrapper ls the laet koown addrcEa

pursuaot to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Manhattan Cable Televlslon, Inc. AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflclency or Revislon
of a Determinatton or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  L l L l 7 4  -  2 1 2 8 1 7 9 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duly sworn, depoees and eaye that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 yearg
of age, and that on the 6th day of March, 1986, he served the withln notlce of
Declslon by certlfLed mall upon Ronald W. Melsterr the representetive of the
petitioner l"n the within proceeding, bI encloslng a true copy thereof ln a
securely seaLed postpald wrapper addreeeed as follows:

Ronald W. llelster
Metster, Leventhal & Sl.ade
777 Thlrd Ave.
New York, NY 10017

and by deposltlng same encLosed ln a postpald properly addressed ltraPper ln e
post office under the exclusLve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further saye that the sald addreaaee is the representatlve
of the petltioner herein and that the address set forth on eald wtapper Lg the
last known address of the representatlve of the petitloner.

Sworn to before ne thlg
6th day of March, 1986.

Authorized to
pursuant to T

ter oaths
sec t lon  174
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March 6, 1986

Manhattan CabLe Televisl.on, Inc.
120 East  23rd  St .
New York, NY 10010

Gentlenen:

PLeaee take notlce of the Declslon of the State Tax ComlssLon encloeed
herewlth.

You have now exhausted your rlght of revLew at the adnlnlstrative leveI.
Pursuant to sectl.on(s) 1139 of the Tax Law, a proceedlng ln eourt to revlelt an
adverse decisl.on by the State Tax Conmleslon nay be lnatituted only under
Artlcle 78 of the Clvl1 Practlce Law and Rules, and must be cor"menced Ln the
Supreme Court of the State of New York, Albany Count/r withl"n 4 nonthe fron the
date of thl"s not ice.

Inqul"rles concernLng the computatLon of tax due or refund allowed in accordance
$rith thls decl"slon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltlgatlon Unlt
Buildlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

TaxLng Bureauf e Representatlve

Petl t loner I  s Representat lve:
Ronald W. Melster,
Melsterr Leventhal & Slade
777 Third Ave.
New York, NY 10017



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltions

of

MANHATTAN CABLE TELEVISION, INC.

for Revlsion of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod January 1, L974
through February 28, L979.

29 :

Peti t ioner,  Manhattan Cable Televlsion, Inc.,  120 East 23rd Streetr New

York, New York 10010, f l led pet i t l -ons for revision of a deternlnat ion or for

refund of sales and use t,axes under Articlee 28 and 29 of the Tax Law for the

period January 1, 1974 through February 28, LgTg (Fl1e Nos. 2L6gL and 39474).

A fornal- hearLng was hel-d before Frank A. Landers, Ilearing Offlcer, at the

offices of the State Tax Commlssion, Two Worl-d Trade Center, New York, New

York ,  on  August  21 ,  1984 a t  9 :15  A.M. ,  wLth  a l l  b r ie fs  to  be  subn i t ted  by

December 24, 1984. Pet l t loner appeared by Ronald W. Mel"ster '  Esq. The Audlt

Dlvis ion appeared by John P. Dugan, Esq. ( Irwin A. Levy, Esg.r of  counsel) .

I. Whether the Audit Divlsion properLy Lnposed sales and use tax on

petitl"onerts purchases of equlprnent, or whether such purchases ltere exempt from

tax by vlr tue of Tax Law sect, ion 1115(a) (L2).

I I .  Whether pet i t ioner ls l lable for sales or use

cable and equl,pment to be instaLled ln the public hray.

I I I .  Whether pet i t loner ls l lable for sales or use

subcontractors who lnstalled cable and egulprnent in the

tax on purchases of

DECISION

tax on paynents to

public way.
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IV. Whether petltioner is liable for sales or use tax on payoent,s to

subcontractors for installlng cable and equlpment lnside the subscrlbers'

bui ldlngs.

V. lJhether the Audlt Dlvisl-on erroneously dlsallowed as exempt from tax

certain paynents to subcontractora for perforntng "hook-ups" tnslde the sub-

scr lbersf apartments.

VI.  Whether the purchase by pet i t loner

system l"s exempt fron the sales and use tax

lmprovement to real property.

a private telephone interconnect

the purchase of a capital

o f

as

FINDINGS OF FACT

1. Pursuant to a cont,ract with the Clty of New York dated August 18,

1970, pet i t ioner,  Manhattan Cable TeLevl-sion, Inc. ("MCTV"),  formerly SterJ- lng

Informatlon Servlces, Ltd.,  was granted the franchl.se and r lght to instal l '

operate and malntaln a communtty antenna televlslon system (cable televlsion

systen) ln the southern half of Manhattan. At all times during the perlod at

issue, l,tCTV operated as a cable televl"sion company, pursuant to sald franchlse'

providlng entertalnment programs and lnfornatlon services to lts subscrlbers.

In consideration for the franchise, whlch was to contlnue fot a period of

trilenty (20) years, MCTV pays the Clty of New York 5 percent to 10 percent of

gross revenues on a quarterly basl"s.

2. 0n May 5, 1977, MCTV f l led an Appl icat l"on for Credlt  or Refund of

State and Local Sales or Use Tax covering the perlod January 1, 1974 through

January 1, 1977 and, clainlng a refund of $107,552.13 in saLes tax paid, pursuant

to sectlon 1105 of the New York Tax Law, on equipment purchased for use ln

providlng cable televislon service to customers. It was then the positl"on of

MCTV that the provlsions of sectLon 1115(a) (12) of the Tax Law would be appl lcable
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to certaln purchases of equlpment which tt util izes and that it would be

entitl-ed to a refund of all sales taxes pal"d thereon Lf the New York courts

decided that (1) MCTV furntshes a telegraph or telephone servlce subject to the

sales tax; or (1i) MCTV orilns or operates telegraph or telephone llnes; or (111)

MCTV ls engaged in providlng telegraphic or telephonl"c communicatlon aud ls

subject to Publ lc Service Coomisslon Jur lsdlct ion.

3. on Septenber 23, L977, the Audit  Divls lon denied pet l tLonerrs refund

claim with the followlng explanatl"on:

fflt has been deternined through court proceedlngs, that you are not
engaged ln the activltles of tel-ephony and telegraphy withln the
neaning and intent of  Sect lon 1105(b) of the Tax Law.

Because of thls deternination, you do not quallfy for the exemptlon
from the tax on your purchases as requested by you under Section
1115(a)  (12)  o f  the  Tax  Lanr . "

4. On March 19, L979, MCTV f l led two appl icat ions for credLt or refund of

state and loca1 sales or use tax. The f l rst  appl lcat lon requested a refund of

$105,623.98 and covered the period January l ,  L977 thtough Decenber 31, L978.

The second application auended MCTV|s May 5, L977 appLlcation for the perl"od

January 1, 1974 through January 1, L977 by increasing the amount of refund

clalned to $125,829.02. Both appl lcat ions covered the purchase of certaln

equipnent and contained the notat,ion that rr(d)ocunentatlon ln support of thls

application has been submitted to the Tax Appeals Bureau.rr Thereforer the

total  amount of refund claimed by MCTV ts $231,453.00 for the perlod January I ,

1974 th rough December  31 ,  L978.

5. On July 5, 1979, MCTV ft led a perfected pet i t lon wherein l t  contended

tha t :

"The determlnatlon of thls matter shoul-d awal-t the end of lltlgatlon
ln Manhattan Cable Television, Inc. v.  Freyberg. At issue in that
act t  of  the very petL-
tioner here Ls telephone and telegraph equipment and therefore
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subject to real propert ,y tax under Sect ion 102(12) (d) (s lc) of  the
Real Property Tax Law. The Supreme Court, New York County, held that
the equl-pment rcas so subject to the tax and Lts decision has been
afflrmed by the Appellate Divlsion, First Department. Manhattan
Cable has obtalned l-eave from the AppeJ-Late Dlvlslon to appeal to the
Court of Appeals and ls preparlng lts appeal. This case concerns the
nature of Manhattan Cablefs equLpment and, as such, is of particular
rel-evance to the quest ion at issue ln thls pet i t ion.rr

6.(a) 0n Aprl l  6,  L976, an oplnlon of counsel was lssued by the Deputy

Commissioner and Counsel of the Department of Taxatlon and Finance etating that

the provlsion of cable televlston servlces \ilas I'telephony or telegraphy" wlthln

the meanC"ng of sect lon 1105(b) of the Tax Law.

(b) In accordance therewith, the Audit Dlvlslon issued Sales Tax

Inf ormation Letter No. 46 which provided as f ol-l-ows:

rrAn Opinion of Counsel,  ef fect ive June 1, L976, subjects recelpts
from the sale of cable televlsion services to New York State and
local- sales and use taxes (lncLudlng ScheduJ.e B Taxes). Thls revetsed
a prior opinlon of Counsel dated lulatctl 29, L973.

"Counselrs Opinion ls based on the premLse that cable televlsion
compantes, which furnish thelr servlces by transmLssion of pictures
and soundr are engaged ln the actlvitl"es of telephony and telegraphy
within the meanl"ng and intent of Sectlon 1105(b) of the Tax Law.
Accordingly,  recelpts from the sale of such services, includlng
charges for l-nstall-ation of wlres and other devlces used ln furnish-
lng such servl-ces, are subject to tax pursuant to Sect ion 1105(b) of
the Tax Law. As lnstallat,ion charges have been he1-d subject to tax
under prlor opinlons, there ls no change in the sales Lax status of
such charges. t t

(c) Regulat l"on sect lon 20 NYCRR 527.2(d) (2),  which took effect on

September 1, L975, provided the term t ' te lephony and telegraphy" lncludes uae or

operation of any apparatus for transmlsslon of sound, sound reproduction or

coded or other signal-s.  Exanple 6 of sald sect l ,on provlded as fol lows:

"A company transmlts signals for televlslon programs' over wires
to a customerrs premlses. I t  both reJ-ays slgnals for programs from
other sources and generates slgnals for programs lt orlglnates. The
transmlssl,on of sueh signals constl.tutes telephony or tel-egraphy."
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(d) Regulat lon sect lon 20 NYCRR 528.L3(f)  (2) ,  which explains the

exemption in sect, ion 1115(a)(12) of the Tax Law in regard to telephone and

telegraph equlpment and which took effect on June 1, L977 r provided at example 3:

"A cable television company purchases equipment that l.s used for
receiving incoming sl,gnals, duplicatlng them and transmittlng new
signals to subscribers. Such equLpnent ls exempt."

(e) On November 10, L976, the Supreme Court,  Special  Term, Albany

County, ln N.Y,S. Televisl"on Assn. v.  Tax Conm., found that a determinat lon of

the State Tax Commission that cable televlslon services fel1 within the deflnltion

of telephony and telegraphy wlthin the meaning oq sectlon 1105(b) of the Tax

Law, is without statutory basls and hence arbitrary and caprLclous. The court

fu r ther  dec la red  reguLat lon  sec t ions  20  NYCRR 527.2(d) (2 )  and 528.13( f ) (2 )  nu l l

and vold. On August 4, L977, the Appellate Divisl"on affirmed the holding of

the Supreme Court.

( f )  On May 23, L979, the Audit  Dlvls l"onrs Technical-  DLrect lves Sect l-on

lssued audit guidellnes for cable televlslon and other transmissl"on servlce

conpanies. The preface to the section of said guidellnes on purchases provlded:

rrThe following purchases nade by Cable Televl"sion and other Transmis-
slon servlce companles (naster antenna, communl.ty antenna and Muzak)
are subJect to applicable New York State and Loeal Tax. The exernp-
t lons  prov lded ln  Sec t ion  1115(A)  (12)  (s lc )  and 1210(A)  (1 )  (s lc )  o f
the Tax Law do not apply, even durl"ng the period June 1, 1976 to
August 4, 1977 when these servLces were deened to be subject to tax
pursuant to Sect lon 1105(b) of the Tax Law.rr  (Enphasls added.)

(g )  Regu la t ion  sec t lons  527.2(d) (2 )  and (3 )  and 528.13( f ) (2 )  and (5 )

were subsequent ly amended, effect lve September 15, 1980, to conform to the

aforementioned court  decislons.

(h) On March 25, 1980, the Court

Cable TV Servtces v. Freyberg, hel-d that

of AppeaLs, in the Matter of Manhatcan

equtpment whlch was owned by Comunlty



Antenna Televlsl"on Corporations, whlch was sltuated on lts own leased premlses

and prenlses of subscribers and which consisted of cables and appurtenances

thereto, was not subject to taxat lon under sect lon 102 lsubd. L2, par.  (d)]  of

the ReaI Property Tax Law.

7. On May 20, 1981, as the result  of  a f ie ld audlt ,  the Audit  Dtvls ion

lssued a Notlce of Determl"natlon and Demand for Paynent of Sales and Use Taxes

Due under ArtlcLes 28 and 29 of the Tax Law agalnst petitloner for taxes due of

$521 '452.78r  p lus  ln te res t  o f  $155,297.86 ,  fo r  a  to ta l  amount  due o f  $676,750,64

for the period Deceuber 1, 1975 through February 28, 1979.

8. Pet l- t ioner,  bY sLgnature of l ts secretary, CaroJ-yn K. McCandlegs,

executed a consent extending the statute of lfunitatlons for aasessment of saLes

and use taxea for the perlod December 1, 1975 through Februaty 28, 1979 to

J u n e  2 0 ,  1 9 8 1 .

9. The audltor determl"ned that petitloner falled to pay sales or use tax

on mater ial  and equipment purchases of $2,980r757.44 and on f lxed asset purchaees

of $929,668.76. The audltor also found that pet l t ioner fal l -ed to pay sales or

use tax on pa)rments to three (3) subcontractors as follows:

Subcontractor Payments

$  738 ,863 .02
69L ,553 . t2

Pet roce l l l  E lec t r l c  Co. ,  Inc .
Antenna & Conmunications Corp.
Rae Mar Instal lat lon, Inc.

Total Payments
I , L77  , 3 I7  . 4L

$2 ,607  ,733  .55

Therefore, the auditor determlned addltlonal purchases subject, to use tax of

$ 6 ' 5 1 8 ' 1 5 9 . 7 5  a n d  a d d l t i o n a l  t a x e s  d u e  o f  $ 5 2 L , 4 5 2 . 7 8 .

10. In provldlng cable televl-sl .on servlces, MCTV connects l ts subscrlbers'

televislon sets to a coaxial cable whlch runs from "headendt' or maln dlstrlbu-

tlon potnt of the servl"ce located at Columbus Clrcle through a distrlbutlon

system of cabl-es, anpllflers and fllters located in condults under the publlc
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streets to the subscrLbersr premises. Pet i t loner purchased the c 'ables, anpLif lere

and filters and furnlshed them to the aforementloned subcontractors for lnstal-

lat ion.

11 . (a )  Pet roce l l l  E lec t r i c  Co. ,  Inc .  lns ta l led  the  d is t r ibu t ion  sys tem,

also knollrr as the t,runk system, ln the conduits under the clty streets. At

tlmes, the lnstallatlon of the trunk system required trenching the streets ln

order to lay the cable. MCTV int,ended that the cable become a permanent,

l.nstallatlon to real property. At all times during the period at lssue and at

the present tlme, MCTV pald real property taxes to the City of New York based

on the number of miles of cable whlch it lnstalled. At the preseot tLme, the

real-  property taxes are lnposed pursuant to sect ion 102.12(h) of the Real

Property Tax Law whlch includes wlthin the definition of reaL property, "(s)peclaL

franchlses as deftned l"n subdlvision seventeen of thls sectlon.tt Subdivislon

seventeen provldes, ln pert lnent part ,  that:

"L7. rspecial  f ranchlset means the franchlse, r ight,  authori ty
or permlsslon to construct,  malntain or operate ln,  under,  above,
uPon or through any publlc street, hlghway, nater or other publtc
place nainsr pipes, tanks, conduits,  wires or transformersr wl"th
their  appurtenances, for conduct lng l rater,  steam, l ightr  powefr
electr l"cLty,  gas or other substance. For purposes of assessment and
taxatlon a speclal franchl"se shalL tnclude the value of the tangtble
property sl"tuated ln, under, above, upon or through any public
st,reet,  hlghway, water or other publ lc place ln connect lon therewlth.. ." .

(b) Sectlon 19 of the franchise contract provides the following ln the

event of cancel lat lon or expirat ion of the contract:

"  (d) I f  al l  or any part  of  the streets within the Distr ict  are
closed or dlscont inued as provided by statute, then thls franchlse,
and alL rtltrts and prLvileges hereunder with respect to said streets
or any part thereof so closed or dtscontlnued, shall cease and
determine upon the date of the adoption of the nap closing and
dlscontinuing such streets, and the Company shalL not be entitled to
damages from the City due to the closing or dlscontinuance of such
streets or for ln jury to any part  of  the Systen in the streets or for
the removal or relocat,lon of the same.
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* * *

"( f)  Upon cancel lat ion or expirat ion of this franchlse, the City
shal1 have the right to purchase the System in accordance with
subdlvislon (g) of this Sectton, and the Board nay dlrect the Company
Eo cease operat ion of the System. I f  the Clty elects to purchase the
System, the Conpany shalJ. pronptl-y execute al,l appropriate documents
to transfer t t t le to the Cl"ty,  and sha1l assign al l  other contracts '
leases, licenses, permits and any other rights necessary to malntain
cont lnul ty of service to the pub1"lc. . .

" (g )  I f  th ls  f ranch lse :

(i) ls cancelled by the Board by reason of the Company's
default ,  that part  of  the System located ln the streets shal l ,
at  the etect ion of the City,  become the property of the City
wlthout any charge therefor; that part of the Systen not located
in the streets shal l ,  at ,  the elect lon of the Clty beeome the
property of the Clty at a cost not to exceed l"ts then book value
(i.e. cost less accumulated depreeiatton) accordlng to generaLly
accepted accountlng prlnciples, with a reduction for any damages
lncurred by the Clty ln connect lon wlth such canceLLat lon.. .

(11) termlnates by expiration of its term, the purchase
price to the Clty for the Systen shall be its then fair value as
determined by arbitration held pursuant to Section 20 of thls
contract. . .  I f  the Clty does not purehase the System' the
Company sha1l remove that part of the System located ln the
streets and restore the streets to a condit lon sat isfactory to
the Comnissioner of Highways.rr

12. With regard to the not lce of determinat lon, pet i t ioner is protestLng

tax  o f  $69r582.42  tnposed on  payments  to  subcont rac tors  o f  $710,435.31  and

purchases of equlpnent of $1591345.00 whlch l t  conslders inprovements to i ts

franchise or capital  improvements. 0f  the refund claim, $68'587.94 represents

tax which petitioner claims was pald on lmprovements to lts franchlse or

capttal improvements.

f3.(a) After the trunk system is instaLl-ed ln the cl ty streets,  the next

step in provlding cable televlsion service ls the installatLon of cable,

building anplifiers, fittings and transformers between the trunk system and the

subscrlbersf buildlngs and apartments. Although the trunk system may be in the

ci ty streets,  instal lat ion Ls not made in a bui lding untLl  requested of pet i t l .oner.
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(b) When requested by the orilner of the bulldtng or landLord' petl"tloner

Is required to install the syst,en ln the bull-ding and apartments. Lastly' when

requested by the tenant or subscrlber, petitioner ls requLred to "hook-up" the

system whlch l"s already ln the apartment to the subscrlberrs televislon set.

On the f l rst  b111 to the subscrlber,  pet l . t ioner bi l ls the subscrlber an lnstal-

latlon charge, as a separate ltem, and collects tax on said lnstallatlon

charge. Also, the amount which MCTV charges a subscriber for the lastallatlon

of cabLe televlslon service ls flxed by the Board of Estlnate of the City of

New York, notwlthstandlng that the actual cost to MCTV rnay be greater. Antenna

& Conmuntcatlons Corp. and Rae Mar Instal-latlon, Inc. performed these l-nstalla-

t lons on behalf  of  pet i t ioner.

(c) The auditor considered payments to the subcontractors for perfotmlng

the above servlces as subJect to tax with the excepclon of payments for t'hook-up"

servlces. The audltor determlned that the l"nstallatlon charge whl-ch MCTV added

to the subscriberfs bill to be the charge for the rrhook-uptt service only and

therefore purchased for resale by MCTV. The auditor determined the other

payments for installation servlces were not purchased for resale and, therefore,

subject to tax.

L4 .  Pet i t loner  l s  p ro tes t lng  tax  o f  $143,381.82 ,  l "nc luded ln  the  no t , l ce  o f

determinat ion, on purchases of $L,792,272.75 of.  the l -nstal l -at ion servlces

descrlbed above.

15. At the hearlng held herein, petitioner presented evl"dence that the

audltor erroneously lncJ-uded as taxable purchases services to perform tthook-upstt

inslde the subscrl"bersr apartments in the amount of $95 rO25.L6. The tax

lncluded ln the not ice of determinat lon on sald amount ts $7,602.0L.
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16. In or about 1979, MCTV purchased from Unlted Telecomunlcatlons

Corporat lon a pr l ,vate telephone lnterconnect system for $177,943.00, less

aLLowable credits,  for a total  of  $97,868.00. The auditor determlned a tax due

on saLd purchase of $7,829.44. The telephone system substant ial- ly added to the

value of the real property and was lntended as a permanent lnstallation. There

was no evldence presented as to why the auditor consldered the purchase of the

system subJect to tax.

L7. In addlt lon to the arguments descr lbed above, pet l t ioner is protest lng

the ent ire amount of the not lce of determlnat ion ($SZf,452.78) and a port lon of

the denial  of  the refund clain ($tf0,612.68) on the basls that s ince the

Department of Taxatton and Finance did not seek to lmpose tax on purchases by

cable televl.slon companles for the perlod between Aprlt 6' 1976 and Sept,ember 15,

1980, the Department cannot now impose a tax through a retroactive change ln

l ts regulat lons.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 1105(b) l -mposes sales tax upon:

t tThe receipts fron every saLe, other than sales for resale, of  gas,
electr ic l ty,  refr igerat lon and steamr and gas, electr ic,  refr igerat lon
and stea,m servlce of whatever nature, and from every sale, other than
sales for resal-e, of telephony and telegraphy and telephone and
telegraph service of whatever nature except lnterstate and inter-
natlonal telephony and tel-egraphy and telephone and telegraph servl"ce.'l

Sect lon 1115(a)(12) exempts from sales and use tax recelpts from the fol lowlng:

rrMachinery or equipment, for use or consumptlon dlrectLy and predoml-
nant ly ln the product lon of tanglble personal property,  gas'
electr ic i ty,  refr lgerat lon or steam for sale'  by manufactur ing'
processingr generat ingr assembllng, ref tning, mining or extract lngr
or telephone centraL offlce equlpment or statlon apparatua or
comparable telegraph equlpnent for use dlrectly and predominantly
in receiving at destinatLon or initlating and switching telephone
or telegraph conmunication, but not lncJ-udlng parts wlth a useful
llfe of one year or less or supplles used in connectlon with such
machinery, equipment or apparatus.. . t t .
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B. That as above-stated, it was judicially deternined that cable televislon

servlce ts not telephony or telegraphy wlthtn the purvlew of sect ion 1105(b).

N.Y.S.  CabLe Te lev is ion  Assn.  v .  S ta te  Tax  Comm. ,  59  A.D.2d 81  (3 rd  Dept .

L977),  af fg.  88 Mlsc.2d 60L (Sup. Ct.  Albany Co. 1976).  I t  then fol lo lrs that

equipment, used to provl"de cable televislon servlce is not used l"n the receipt'

lnitiatlon or swltching of teLephone or telegraph comunication for purposes of

the  exempt lon  o f  sec t ion  1115(a) (121.  Pet ra  Cab lev l .s lon  Corp . ,  S ta te  Tax

Comm., Jan. 29, 1982. Insofar as the Tax Commlsslonts regulat lons attenpt lng

to impose tax on cable televlsion servlce were declared nul l  and vo1d, N.I .S.

Cable Televlsion Assn., .1gp.E, then any exemptlon which f Lowed from the reasonl.ng

for the attempted lnposit lor,  i .e. ,  that cable televlsl"on service is telephony

or telegraphy, Is sini lar ly wlthout effect.  The lnposit lon of tax on cable

television service and the equipnent exemption were l-nextrlcabLy llnked. If

cable televlsion servlce does not involve telephone or telegraph communlcation

as the Appellate Dlvlslon so decided, then the equipment ln issue does not

lnvolve telephony or teJ-egraphy.

C. That pet l t ionerrs poslt ion that the Audlt  Divis lon may not apply the

sa les  and use tax  regu la t ions  (20  NYCRR 527,z ld l l2 l  and [3 ]  and 528.13 [ f l l21

and [5])  retroactLvely ls wlthout meri t .  RegulatLons serve as l -nterpretatLons

of statutes, and the cited regulations merely refl-ected what the Comntsston

bel ieved the statute pernl t ted.

D. That petittoner's purchases of cable and equlpment whlch were l-nstalled

in the publlc way and lts payments to subcontractors for lnstal-ltng the distrl-

bu t ion  sys tem were  taxab le  rece ip ts  under  sec t lons  1105(a)  and 1105(c) (3 ) ,

respect ively.  Pet i t l "oner ls subject to real property tax upon the franchlse

granted to it by the City of New York, whlch franchise includes "the value of
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the tangible property sltuated in, under, above, upon or through any publlc

s t ree t  [o r ]  h ighway. . . "  (Rea l  Proper ty  Tax  Law sec t ion  l02 .L2 th l t17 l ) .  Fur ther '

the franchlse contract provides that if the Clty chooses not to purchase the

system at the explration of the contract, petitioner must remove the portlon of

the system located in the streets. Thusr glven that the cable system ls not

consldered real property and that lt is subject to removal- by petltloner, lt

does not constltute a capltal l"nprovement. (See the deflnition of "capltal

improvement r ' ,  sec t l .on  1 f0 f  [b ]  [g ] ,  added by  Laws o f  1981,  Ch.  471. )

E. That sect ion 1105(c)(3) of the Tax Law lmposes a tax upon the recelpte

from every sal-e, except for resale, of the services of installlng tanglble

personal property nith certain exceptlons which are not appllcabJ-e in thls

case. Pet i t lonerts payments to subcontractors for instal lat lon of the cable

t,elevlslon system inside the subscrl.bersr buildings, as well as the subscrl"bersr

apartments, were purchases for resale to the subscrlbers and therefore not

sub jec t  to  tax .

F. That in vlew of Concluslon of Law I 'Err,  Issue V is rendered moot.

G. That the purchase by petltloner of the private telephone l"nterconnect

system constltutes a capltal- lmprovement and Ls therefore not subject to tax.

H. That the petltlons of Manhattan Cable Tel-evlsLon, Inc. are granted to

the extent indicated in Concluslons of Lalr ttEtt, ttFtt and t'G"; and except as so

grant,edr the petitions are denl"ed.

DATED: Albany, New York STATE TN( COMMISSION
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