
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

M  X  C ,  I n c .

for Redetermlnatlon of a Deflclency or Revlsf.on
of a Determinatlon or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per iod  3 /L180 -  2128182.

AF'T'IDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she l-s an enployee of the State Tax Corrnlsslon, that he/she ls over 18 years

of age, and that on the 17th day of June, 1986, he/she served the wlthin notlce
of DecLslon by certifled mall upon M X C, Inc. the petltloner in the withLn
proceedlng, by enclosing a true copy thereof ln a securely sealed Postpald
rrrapper addressed as follows:

M  X  C ,  I n c .
1455 Sta te  S t .
Schenectady, NY 12303

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the Petitioner
herel.n and that the address set forth on sald wrapper ls the last kno$n address
of the pet i t ioner.

Sworn to before me thls
17 th  day  o f  June,  1986.

Pursuant

s te r  oa t
sect ion

to



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetitLon
o f

M  X  C ,  I n c . AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficlency or Revl.sion
of a Determl.natlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  3 l l l80  -  2128182.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an empJ-oyee of the State Tax Comrnission, that he/she Ls over 18 yearg
of age, and that on the 17th day of June, 1986, he served the wl.thln notice of
Declsion by certified nail- upon Anthony Pisano, the representative of the
petltloner ln the wlthln proceedLnB, by enclosLng a true copy thereof ln a
securely sealed postpaLd nrapper addressed as follows:

Anthony Pisano
98 Colunbia Tpke.
Rensselaer,  NY L2L44

and by depositing same enclosed 1n a postpaid properJ-y addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal-
Servl-ce withln the State of New York.

That deponent further says that the said addressee ls the repreaentatlve
of the petitioner hereln and that the address set forth on sald ltraPPer ls the
last known address of the representatlve of the petitloner.

Sworn to before me thls
17 th  day  o f  June,  1986.

ster oat
Law sect lon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 17 ,  1986

M X C,  Inc.
1455 Srare Sr .
schenectady, NY L2303

Gentlemen:

Please take notl"ce of the Decl"sion of the State Tax Comlsglon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revl.en an
adverse declslon by the State Tax Comlssl.on nay be instltuted only under
ArtlcLe 78 of the CLvl1 Practl"ce Law and RuLes, aud must be co--enced ln the
Supreme Court of the State of New York, Al-bany County, wLthLn 4 months fron the
date of thls not ice.

InquLrLes concernlng the conputatlon of tax due or refund allowed ln accordance
wlth this declsion may be addressed to:

NYS Dept. Taxatlon and Fl.nance
Audit Evaluation Bureau
Assessment Review Unlt
Butldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxtng Bureaufs Representative

Pett t loner '  s Repreeeotat lves
Anthony Ptsano
98 Colunbla Tpke.
Rensselaer, NY 12L44



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the l"latter of the Petltlon

o f
:

}D(C, INC. DECISION
:

for Revislon of a Deterntnation or for Refund
of Sa1es and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod March 1, 1980
through February 28, L982. :

Pet i t loner,  MXC, Inc.,  L455 State Street,  Schenectady, New York L2303,

flled a petltl"on for revtslon of a determl.natlon or fot refund of sales and use

taxes under ArtLcles 28 and 29 of the Tax Law for the perlod March 1' 1980

through February 28, 1982 (Fl l -e No. 45615).

A hearlng was held before Brian L. Frlednan, Hearlng Offlcer, at the

off lces of the State Tax Commlsslon, Bul ldlng / f9,  State off lce Canpus, Albanyr

New York, on October 9, 1985 at 10:45 A.M. Pet l t toner appeared by Anthooy

Pl-sano, Esq. The Audlt Divlsion appeared by John P. Dugan, Esq. (Thonae Saccar

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audlt Dlvlsion properJ-y deternlned additlonal sales taxes due

from petltloner based on an examlnatlon of avaLlable books and records.

FINDINGS OF FACTS

1. 0n Aprl l  29, 1983, as the result  of  an audit ,  the AudLt Dl"vtelon

tssued to I"fl(C, Inc. (herel"nafter "petitioner") a Notice of Determlnatlon and

Demand for Payment of Sales and Use Taxes Due coverl-ng the pertod March l' 1980

through February 28, L982 for taxes due of $13,500.00, pJ-us lntereet of $3,225.43,



-2-

for a total  due of $16,725.43. The sald Not lce provided the fol lowlng explanat lon

for the l.ssuance of the assesament:

"Slnce you have not submLtted your records for audLt as required by
Sectlon LI42 of the Tax Law, the followlng taxes are deteroined to be
due in accordance wlth Sectlon 1138 of the Tax Law, and are based
upon avallable records and lnformatlon.rl

2. Petl"tloner is a Delaware corporatLon whLch operatee a retall atore at

1455 State Street, Schenectady, New York engaged Ln the buslness of seLL1ng

adult books and materlals. In addltlon, petltloner had on premleee, coln-operated

nachlnes which dlsplayed X-rated fllns.

3. For the perLod at tssuer petitloner reported the followlng as taxable

sales and pald the foLlowlng anounts of sales tax:

PerLod Endlng

5 /31180
8 l3L /80

Lr  |  30 /80
2/28/8r
5 l 3 t l 8L
8 l3L l8L

LL l30 l8L
2128182

Taxable Sales

3 ,501  . 00
5 ,767  . 00
6 ,245 .00
5 ,970 .00
5  ,  139  .00
5 ,306 .00
6 ,240 .00
5  ,  120 .00

Sales Tax PaLd

140 .05
230.72
249.84
238 .00
205.56
2 I2 .24
249.60
204.80

T o t a l -  $ 1 , 7 3 0 . 8 1

4. Prlor to vls i t lng pet l t lonerrs place of buslness'  Andre T. Nadeau, Tax

Audltor I, was dlrected to the offlces of Attorney Anthony PLsano, petttlonerra

representatLve, who presented Mr. Nadeau wlth a sales journal. Mr. Nadeau

requested additlonal records such as purchase JournaLs, purchaee and sales

invoices, Federal corporation tax returns, cash regtster tapes and bank etate-

ments, but none of these addLtlonal records were made avalLable to him at that

t lme.

5. In or about Januaryr L982, Mr. Nadeau vLsited pet l t lonerre place of

busl"ness. He testifled that, prlor to the audlt hereln' he had perforned nany

audlts of slmllar businesses, both in and out of the area. Taklog lnto account
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the products sold and the square footage of pet l t lonerts buelnees premlses,

Mr. Nadeau estlmated, for the perlod at lssue, additlonal taxable sales both

from products sol-d and from coin-operated machlnes dlsplaying X-rated fllna.

Mr. Nadeau estimated, for the perlod at lssue, the following addltLoaal taxable

sales and resulting sales tax due from petltloner:

Perl.od Endlng

5/3 t180
8 l3L l80

LL /30  180
2 / 2 8 / 8 1
s l3L lsL
8 l3L l8L

LL l30 l8L
2 /28182

Addltlonal
Taxable Sales

$37 ,500 .  oo
37  ,500  .00
37  , 500 .00
4L ,750 .0O
4 t  , 750 .00
41 ,750 .00
41  , 750 .00
45 ,000  .00

$  1  ,500  .00
I  , 500 .00
I  , 500 .00
I  , 650 .00
I  ,  650 .00
1  ,650  .00
1  , 650 .00
I  , 900  .00

$ 39 ,000 .00
39 ,000  .00
39 ,000 .00
43,400.00
43 ,400 .00
43 ,400 .00
43 ,400 .00
46 ,900  .00

Total

Tax Due

$  1 ,560 .00
I  , 560  .00
I  , 560 .00
L ,736 .00
I , 736 .00
1  ,  736 .00
I  ,  736 .00
I  , 976  .00

Total AdditlonaL
Machlnes Taxable SaLes

6. Subsequent to the audit heLd hereln, petltl.oner presented' l.n addltlon

to a monthLy sales journal prevl.ousl.y subnitted to the audltor, weekly sales

reports, a Constgnment Agreement eneered into between petitLooer and New

England News and nonthly conslgnnent sheets from New England News llstlng goods

sold on consignment by New England News to petltloner.

7. It ls the cont,entlon of petltloner that, durl"ng the perlod in lssue,

New England News was petltlonerfs eole suppller of merchandlse and that eald

nerchandtse was acqulred by means of a representatlve of New England News

comlng to petltionerts place of busLness on a nonthl-y basl.s' taklng lnventory

and replaclng whatever had been sold by petltloner since the laet lnventory.

The sald New England News representatlve would then be pald l"o cash by petLtionerrg

store cLerk for whatever merchandlse had been replaced ln petltlonerts lnvencory.

It should be noted hereln that there nere no consLgnment sheets preeented for

the months of March and Aprtl, 1980 and that the consignment sheets presented

for the perLod May, 1980 through Februaryr 1982 were consecutlvely numbered.
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8. Petitioner contends that lt nelther owns nor recelves lncome from the

coln-operated machlnes whlch display X-rated movLes, but no credlble evldence

was l.ntroduced regardlng ownershlp of said machlnes by anyone other than

pet l t l "oner.

9. Petl.tl.onertg sole wLtness at the hearing held hereln was Edward A.

Nlcholas, a clerk who began workLng for petLtloner ln 1983, after the perlod at

lssue. No credibl"e evldence nas, thereforer produced regardl"og the nethods of

keeping the weekly sales reports and postlng the saLes flgures from the weekly

sales reports lnto the nonthly sales Journal. It should also be noted that no

weekly sales reports were produced by petltloner for weeks endl.ng before May 3,

1980 and for certaln of fl"ve weeks ln 1980r e€ven weeks ln 1981 and one week ln

1982 during the perlod in l"ssue. It should further be noted that, although

petitioner is a calendar year taxpayet, the nonthly sales Journal preeented

beglns wlth the month of May, 1980 whlch colncldes nith the flrst of the weekly

sales reports produced by pet i t ioner.

10. Petltlonerre books and records for the perlod at lssue rrere lncompLete

and tnadequate for purposes of verlfying purchases and substantLatlng taxable

sa les .

11. For the perlods ending May 3I,  1980, August 31, 1980 and November 30,

1980, pet l t tonerts total  taxable sales for each sald perlod was $37,500.00.

PetLtlonerrs t,otal taxable sales for each of the perLods endlng February 28'

1981,  May 31 ,  1981,  August  31 ,  198I  aod November  30 ,  1 .98 I  was  $41,750.00 .  For

the period ending February 28, L982, pet i t lonerrs totaL taxable sales l tas

$45,000.00. As indlcated l"n Ftndlng of Fact "3",  Spg' pet l t ioner reported

taxable sales and paid sales for each of these perlods. Pet l t loner mustr

therefore, be credited wlth the amounts of tax pald for each perlod.
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CONCLUSIONS OF LAW

A. That sectLon 1138(a) of the Tax Law provides that the amount of tax

due shall- be determined from such informatl"on as may be avallabl-e but "[1]f

neceesary, the tax may be estLmated on the basis of external lndlcesr. . . r t

Sect ion 1132(c) of the Tax Law specif l "cal ly provldes, ln pert lnent part ,  that

l"t shall be presumed that a1-1 recelpts for property or servlces are subJect to

tax until the contrary l"s establlshed and the burden of provlng that any

recel-pt is not taxable sha1l be upon the person requt"red to eolLect tax.

B. That petitionerts books and records were lnadequate and lncomplete for

purposes of verifyLng taxable sales or substantlatlng nontaxabLe sales. When

books and records are ineonplet€r €ls here, the use of external- lndlces l"s

pernlsslble (Matter of  Korba v. N.Y.S, Tax Comlgelon, 84 A.D.2d 655).  Accord-

ingly, the Audit Divlslonts determlnation of taxabLe sales and sales taxes due

was proper pursuant to sect lon 1138(a) of the Tax Law. Exactnegs ls not

required where it is the taxpayerte own fail-ure to maintal"n proper records

whLch prevents exactness ln the determLnatlon of sal-es tax llabLllty (Matter of

Markowitz v. State Tax Comnlgslon, 54 A.D.2d 1023). In accordance wlth Flndlng

of Fact ttl1", petltloner must be credlted wlth anounts of sales tax reported

and paid for each of the perlods whlch are the subject of the audLt hereLn.

C. That ln Bathr ick Enterpr l .ses v.  Murphy, 27 A.D.2d 2L5, affrd.  no opn.

23 N.Y.2d 664, the Appellate Divlslon, Thlrd Department held that receipts from

coln-operated amusement devices are not subject to sectlon 1105(a) of the Tax

Law whl"ch lnposes a sales tax on retaLl sales of tangible personal property'

s ince nelther t i tLe nor possesslon ts transferred. Therefore'  that Port ton of

addltlonal taxable sales asserted by the Audlt DLvLsLon which ls attributable



to
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recelpts from coln-operated machines dlsplaytng X-rated f t lns ($13'000.00)

hereby cancelled.

D. That the petitlon of !D(C, Inc. is granted to the extent lndicated ln

Conclusl"ons of Law ttB" and "Ctt; that the Notice of DetermlnatLon and Demaud for

Payment of Sales and Use Taxes Due lssued on April 29, 1983 ts co be nodlfled

accordlngly; and that, except as so granted, the petitlon le ln all other

respects denled.

DATED: Albany, New York

,JUN I 7 19g6

STATE TN( COMMISSION

PRESIDENT
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S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

June 17,  1986

M  X  C ,  I n c .
1455 Sta te  S t .
Schenectady, NY 12303

Gentlenen:

Please take notice of the Declslon of the State Tax Comlsslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the adnLnLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng Ln court to revlelt an
adverse declslon by the State Tax Couml.ssion nay be instltuged only under
Artlcle 78 of the Clvll Practice Law and Rul-es, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, lrlthtn 4 months frou the
date of thls not lge.

Inqulries concernlng the conputatlon of tax due or refund allowed ln accordance
wlth this decLslon nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assesement Review Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaufs Representatlve

Petl t ionerf  s Representat lve:
Anthony Plsano
98 Colunbia Tpke.
Rensselaer,  NY L2I44



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

MXC,  INC.

for Revision of a Determlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through February 28, L982.

DECISION

the Audit DLvl.slon

of Determinatlon and

the perlod lIarch 1' 1980

plus l"nterest of  $31225.43,

Refund
28 and

1980
, o

Pet l t loner,  l {XC, Inc.,  1455 State Street,  Schenectady, New York 12303,

flled a petitlon for revtslon of a determination or for refund of saLee aod use

taxes under Articles 28 and 29 of the Tax Law for the period March 1, 1980

through February 28, 1982 (Fl le No. 45615).

A hearlng was held before Brlan L. Friednan, Hearlng Offlcer' at the

offlces of the State Tax Conmlssion, Bulldlng #9, State Offlce Canpue, Albanyr

New York, on October 9, 1985 at 10:45 A.M. Pet l t ioner appeared by Anthoay

PLsano, Esq. The Audtt, Dtvision appeared by John P. Dugan, Esq. (Thonas Sacca,

E g q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audlt Dlvl.slon properly deternined addltlonal ealee taxes due

fron petltLoner based on ao examinatlon of avallable books and records.

FINDINGS OF FACTS

1. On Aprl1 29, 1983, as the result  of  an audit ,

lssued to I"O(C, Inc. (herelnafter rrpetitioner") a Notice

Denand for Paynent of Sales and Use Taxes Due coverlng

through February 28, 1982 for taxes due of $13,500.00,
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a total due of $L6,725.43. The said Notice provlded the follow{ng expl-anation

the Lssuance of the assessment:

"Sl"nce you have not submltted your records for audic as requlred by
Sectlon IL42 of, the Tax Law, the following taxes are determlned to be
due ln accordance wlth Sectlon 1138 of the Tax Law, and are based
upon available records and lnfornatlon.tt

2. Petitloner ls a Delaware corporatlon whlch operates a retaLl store at

1455 State Street, Schenectady, New York engaged ln the buslness of selllng

adult books and materlals. In addltlon, petitloner had on premises' col"n-opereted

machlnes whtch dlsplayed X-rated fl1ns.

3. For the perlod at lssue, petltioner reported the followlng as taxable

sales and pald the following amounts of sales tax:

Perlod Endlng

s l3L /80
8 l3L l80

LL |  30  /80
2 l28 l8 r
5 /3 r l8L
8 l3L l8L

tL130 /81
2128/82

Taxable Sales

3 ,501 .00
5 ,767  . 00
6 ,245 .OO
5 ,970  .00
5 ,139 .00
5  ,306  .00
6 ,240 .00
5  ,  120 .00

SaLes Tax Pald

140 .05
230.72
249.84
238 .00
205.56
212.24
249.60
204.80

T o t a l  $ 1 , 7 3 0 . 8 1

4. Prlor to vis l t ing pet i t lonerfs place of buslness, Andre T. Nadeau, Tax

Audltor I, was dlrected to the offlces of Attorney Anthony Plsano' petltlonerrs

representative, who presented Mr. Nadeau wl.th a sales Journal.. Mr. Nadeau

requested addltional records such as purchase journals, purchase and sales

Lnvoices, Federal corporatl"on tax returns, cash reglster tapes and bank state-

ments, but none of these addl"tional records were made avallable to hl"m at that

t ine.

5. In or about Januarye 1982, Mr. Nadeau vlsl" ted petLtLonerfs place of

business. He testlfled that, prlor to the audLt herel"n, he had perforned nany

audlts of slnllar bustnesses, both ln and out of the area. Taklog loto account



-3-

the products sold and the square footage of pet i t lonerrs business premisesr

Mr. Nadeau estlmated, for the perLod at isgue, addltlonal taxable sales both

fron products sold and fron cotn-operated machlnes dtsplaying X-rated fllms.

Mr. Nadeau estl.oated, for the perlod at Lssue, the following additlonaL taxabLe

sales and resultl"ng eales tax due fron petitioner:

Addltlonal
Taxable Sales lliachlnes

Total- Addltlonal
Taxable Sales Tax DuePerl"od Ending

5 /31 /80
8 /3 r /80

LL  |  30  /80
2 l28 l8L
5 l3L l8L
8 l3L /8 r

LL l30 l8L
2128 /82

$  37  ,500  .  00
37  ,5oo  .00
37  , 500 .00
41  , 750  . 00
41  , 750 .00
41  , 750 .00
41 ,750 .00
45  ,000  .00

$1 ,500 .00
I  , 500 .00
I  , 500 .00
I  , 650  .00
I  , 650 .00
I  , 650  .00
I  , 650 .00
1  ,900  .00

$39,o0o.oo
39 ,000 .00
39  ,000 .00
43 ,4oo . oo
43,400.00
43 ,400 .00
43  ,400 .00
46,9oo.oo

TotaI

$  1 ,560 .00
1  , 560 .00
1 ,560 .00
1  ,736  .00
1 ,736 .00
I  , 736 .00
I  , 736 .00
I  , 876 .00

$  13 ,500 .00

6. Subsequent to the audlt held herein, petltLoner presented, ln addltlon

to a monthly sales Journal prevlousl-y subml"t,ted to the audltor, weekly sales

reports' a Conslgnuent Agreement entered lnto between petltloner and New

Englaad News and nonthly conslgnment sheets from New England News listing goods

sold on consignment by New England News to petltloner.

7. It ls the contentton of petltloner that, durl"ng the perLod ln l.gsue,

New England News was petLtionerfs soLe suppller of merchandise and that saLd

merchandise waa acqulred by means of a representative of New EngLaod News

coming to petltl"onerrs place of business on a nonthLy basls, taklng lnventory

and replacing whatever had been sold by petltloner since the laet inventory.

The saLd New England News representative would then be pald ln cash by pecltlonerre

store cLerk for whatever merchandlse had been replaced Ln peticlonerte Lnventory.

It should be noted hereln that there nere no conslgnment sheets presented for

the nonths of March and Aprll, 1980 and that the conslgnment sheets presented

for the perlod May, 1980 through Februaryr 1982 were consecutlvely numbered.
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8. Petltl"oner contends that it neither otrns nor receives income fron the

coin-operated machlnes whlch display X-rated movles, but no credlble evldence

was introduced regarding ownershlp of said machLnes by anyone other than

Pet l t loner .

9. Petitlonerrs sole wltness at the hearlng held herein was Edward A.

NLcholas, a clerk who began working for petLtioner ln 1983, after the perlod at

lssue. No credible evldence was, therefore, produced regardlng the nethods of

keeplng the rveekly sales reports and postl"ng the sal-es ftgures from the weekly

sales reports into the monthly saLes journal. It should also be noted that no

weekly sales reports were produced by petl"tloner for weeks endLng before ky 3,

1980 and for certaln of five weeks ln 1980, seven weeks in 1981 and one week ln

1982 durlng the period ln lssue. It should further be noted that, although

petltioner ls a caLendar year taxpayer, the monthly saLes journal presented

begl"ns wlth the month of May, 1980 which coincldes wlth the first of the weekly

sales reports produced by pet l t loner.

10. Pet i t lonerfs books and records for the perLod at lssue l tere incomplete

and inadequate for purposes of verlfying purchases and substantlatlng taxable

saLes.

11. For the periods endlng May 31, 1.980, August 31, 1980 and November 30,

1980,  pe t i t loner rs  to ta l  taxab le  sa les  fo r  each sa ld  per iod  was $37,500.00 .

Petitionerrs total taxable sales for each of the periods ending February 28,

1981,  May 31 ,  1981,  August  31 ,  1981 and November  30 ,  1981 was $41 '750.00 .  For

the period ending February 28, L982, pet i t loner 's total  taxable sales l tas

$45,000.00. As indlcated l"n Flndlng of Fact t '3",  ggag,,  Pet l t loner rePorted

taxable sales and pald sales for each of these perl.ods. Petltloner must'

therefore, be credlted wlth the amounEs of tax pal"d for each perlod.
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CONCLUSIONS OF LAW

A. That sectlon 1138(a) of the Tax Law provldes that the amount of tax

due shall be determlned fron such infornatlon as may be avallable but t'[l]f

necessary, the tax may be est inated on the basls of external lndlcegr. . . r l

Sect lon 1132(c) of the Tax Law speclf ical ly provldes, ln pert lnent part '  that

it shall- be presumed that all receipts for property or servl"ces are subJect to

tax untll the contrary l"s establlshed and the burden of provlng that any

recelpt le not taxable shall be upon the person requlred to coLlect tax.

B. That petltlonerfs books and records were lnadequate and Lnconplete for

purposes of verifylng taxabLe sales or substantLatlng nontaxable gales. When

books and records are lncompLet€r €ls here, the use of external lndices ls

pernlsslble (Matter ol  Egrba v. ! . ! rS. Tax Cornnlsslon, 84 A.D.2d 655).  Accord-

lngty, the Audit Divl.sl"onfs determl"natl"on of taxabl-e sales and sales taxee due

lras proper pursuant to sectlon 1138(a) of the Tax Law. Exactness l.s not

requtred where Lt l"s the taxpayer|s own faLlure to nalntaLn proper records

whl"ch prevents exactness in the determlnatlon of sales tax l-LabLllty (Satter of

Markowitz v. State Tax Coumlssloo, 54 A.D.2d L023). In accordance with Flndlng

of Fact, rrlltt, petltl"oner must be credited with anounts of sales tax reported

and pald for each of the perlods which are the subJect of the audLt hereln.

C. That in Bathrtck Enterpr ises v.  l lurphy, 27 L.D.Zd 2L5, aff  td.  no opn.

23 N.Y.2d 664, the Appel late DlvLslon, Third Department held that recelpts fron

coln-operated a,musement devlces are not subJect to section 1105(a) of the Tax

Law whlch Lmposes a sales tax on retail sales of tangl"ble personal property'

s lnee nelther tLt le nor possession is transferred. Therefore, that port ion of

addltlonal taxable sales agserted by the Audlt Dlvlslon whlch ls atcributable
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co recelpts from coln-operated machlnes df.splaylng X-rated f l lns ($13r000.00)

ls hereby cancel led.

D. That the petltlon of I"O(C, Inc. lp granted to the extent lndicated ln

Conclusl.ons of Law ttB" and "C"; that the 
fotlce 

of Determlnatlon and Demand for

Paynent of Sales and Use Taxes Due issued on AprlJ- 29, 1983 ls to be nodlfled

accordlngly; and that, except as so grantbd, the petitlon is ln alL other

sTtrE TN( COMMTSSTON

respects denled.

DATED: Albanyr New York

,JUN I ? 1980


