
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Lucl l - l -ets Food Center

for Redetermlnatton of a Deficiency or Revtsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  Lz l  I  /79-8 /  3L  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she ls an

employee of the State Tax Conmissionr that he/she ls over 18 years of age, and

that on the 18th day of February, L986, he/she served the withln notlce of

Declsion by cert i f led nalI  upon Lucl l lets Tood Center,  the pet l t ioner ln the

withln proceedlng, by encloslng a true copy thereof in a secureLy sealed
postpaid wrapper addressed as fol lows:

Luci l le 's Food Center
4619 S.  Sa l ina  St .
Syracuse' NY 13205

and by deposLtlng same encLosed in a postpaid properly addressed wrapper ln a

post off ice under the exclusive care and custody of the United States Postal

Servlce wlthin the State of New York.

That deponent further says that the said addressee is the petitLoner

hereln and that the address set forth on sal.d wrapper is the last known address

of the pet i t loner.

Sworn to before me this
18th day of Februaryr 1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Luci l lers Food Center

for Redeterminatlon of a Deficl"ency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  tz l  L  /79-8  |  3L  /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardtr being duly sworn, deposes and says that he/she l"s an
euployee of the State Tax Comisslon, that he/she ls over 18 yeare of age' and
that on the 18th day of Februaryr 1986, he served the withln notice of Declsl.on

by certifled nall upon Donald L. Schoenwald, the representatlve of the
petltloner in the withln proceeding, bI enclosing a true copy thereof ln a

securely sealed postpald l t rapper addressed ae fol lows:

Donald L. Schoenwald
Sugarman, Wallace, Manhelm & Schoenwald
499 S.  War ren  St . '  Su l te  203
Syracuse, NY 132022680

and by depositing same enclosed ln a postpaid properLy addressed wrapper ln a
post off ice under the excLuslve care and custody of the Unlted States Postal '
Service wlthin the State of New York.

That deponent further says that the sal"d addresaee ls the represeotatlve
of the petltloner herein and that the address set forth on sal.d wraPPer is the
l-ast known address of the representative of the petltloner.

sworn to before me thls
18 th  day  o f  February r  1986.

Auufl-orized to ister oa
sectlon
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February 18, 1986

Luci l lers Food Center
4619 S. Sal ina St.
Syracuse, NY L3205

Gentlenen:

Please take notice of the Decl-sLon of the State Tad Conmiselon enclosed
herewl,th.

You have now exhausted your rlght of revlew at the admlntstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl"ng in court to revlelt an
adverse decislon by the State Tax Conmisslon nay be tnstituted onLy under
Artlcle 78 of the Civll Practlce Law and Rules, and must be conmenced l"n the
Supreme Court of the St,ate of New York, Albany County, wlthln 4 monthe from the
date of thls not ice.

Inqul.rles concerning the conputation of tax due or refund allowed ln accordance
with thls decisLon nay be addressed t ,o:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatl"on Unlt
Bulldlng {19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t lonerfs Representat lve
Donald L. Schoenwald
Sugarman, Wallace, Manhel.n & Schoenwald
499 S. l ' Iarren St.  ,  Sutte 203
Syracuse, NY 132022680
Taxlng Bureaurs Representatl"ve



STATE OF UUW VOm

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

LUCILLEIS FOOD CENTER

for Revlsion of a Determlnat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period December
through August 31, L982.

DECISION

of proof of establ lshing

sales and use taxes on the

Refund
28 and 29

1 ,  L 9 7 9

Peti t , ioner,  Lucl l lefs Food Center,  4619 South Sal lna Street,  Syracuse, New

York 13205, f i led a pet i t lon for revlsion of a determinat ion or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

December l ,  1979 through August 31, 1982 (Fi le No. 42839).

A hearing was held before Arthur Bray, I lear ing Off icer,  at  the off ices of

the State Tax Cornmission, 333 East Washington St,reet,  Syracuse, New York'  on

July 11, 1985 at 9:15 A.1"1.,  with al l  br lefs and documents to be subnit ted by

August 14, f985. Petltloner appeared by Sugarman, I,fallace, l"lanheim & Schoenwald

(Donald L. Schoenwald, Esq.,  of  eounsel) .  The Audlt  Dlvis lon appeared by

John P.  Dugan,  Esq.  (Janes  De l l -a  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether

entitlement

ground that

1 .

issued a

Due for

0n March

Notice of

the period

pet l t ioner has sustained i ts burden

to an adjustment of an assessment of

l t  su f fe red  losses  due to  the f t .

FINDINGS OF FACT

18, 1983, on the basls of a f le ld audit ,  the Audlt  Dlvlelon

Determination and Denand for Payment of Sales and Use Taxes

December 1, 1979 through August 31, L982 to Lucl l lers Food
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Center ("Food Centerrf)  assessl,ng sales and use tax due of $9 1655.40, plus penal- ty

o f  $1  ,775.00  and i .n te res t  o f  $1 ,886.35 ,  fo r  a  to ta l  amount  due o f  $L2,3L6.75 .

2. The Food Center was a convenience grocery store which was orilrred and

operated by Lucl l le Morr is.  The Food Center sold beer,  soft  dr inks, c igarettes,

candy and varlous food l"tems. It was located ln a low-incoue area on East

Fayette Street in Syracuse, New York.

3. The Food Center had one entrance for customers. As one entered the

store, the cash register and counter were located on the 1eft .  The beer cooler

was located ln the back of the store over thir ty feet f rom the cash register.

A person operating the cash reglster could generally observe the actlvlty at

the beer cooler.  I lowever,  a port ion of the vlew of the beer cooler r tas obstructed

by  a  p l l la r .

4.  In the course of the audit ,  the Audit  Divis ion requested to see

petf- t ionerrs books and records. Wlth the except ion of the year 1981, the Audit

Dlvis lon was suppl ied wlth pet i t ionerrs records of sales and purchases.

Infornat ion with respect to the year 1981, lncluding the cash receipts book and

check dtsbursements book, was not made avai lable by ei ther pet i t ioner or

pet i t lonerfs accountant.  Moreoverr pet i t ionerrs Federal  and New York State

income tax returns, though requested, were not provided.

5. Pet i t loner provided the Audlt  Divis ion wlth those portLons of her cash

register tapes showlng total  sales by category for a day. The categorl-es

consisted of l tems such as beer or taxable grocerles. The tapes dlsclosed the

amount of sales tax col lected on each category of sales. The port lons of the

tapes showing the items purchased and the selllng prl-ce lrere not retained.

Pet i t loner did not have a complete set of  cash reglster tapes because of
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periodlc problems with the cash reglster.

always use a tape with her cash regl"ster.

In addttlon, petltioner dl-d not

6. In the course of the audlt, the Audit Divislon observed that the

transactl.on number of endlng sales for one day did not always colncl"de wlth the

beginnlng sales for the next day, The Audlt Dlvl-slon also observed that, for

the year 1980, beer purchases of $23,367.19 were recorded on pet i t lonerts

records ,  wh l le  beer  sa les  were  recorded a t  $121636.L7 .

7. The Audlt Divl-sion concluded that a markup test hras warraoted because

of the discrepancy between beer purchases and beer sales. The perLod of

March 1, 1982 through May 31, 1982 was chosen as the perlod to test the narkup

on purchases since it was felt thls would be the most rellable way to determlne

the buslnessr markup. The markup test revealed that the markup on beer was 37.93

percent. The Audlt Division also conducted a weighted markup teat on taxable

grocery ltems resulting ln a markup of 29.43 percent. The foregolng markups

were applied to the Food Centerrs purchases as disclosed by the books and to

audLted purchases where records lrere not avallable. These computations resulted

ln addit lonal beer sales of $70,120.10 and addit lonal taxable merchandlse sales

o f  $54,777.51  fo r  to ta l  add i t iona l  sa les  o f  $124,897.61 .  The la t te r  amount  was

reduced by a one percent inventory shrlnkage factor to arrive at addltlonal taxable

saLes of $123,648.65 and addit ional tax due of $8,655.40. The one percent inventory

shrLnkage factor was not intended to aLlow for theft l-osses. The rea€ton why an

adjustment for theft was not made was becauee petltioner dld not submLt documen-

tary substantiatlon of thefts at the time of the audit.

8.  I t  was pet l t ionerrs pract lce to record lnfornat ion from caeh

regtster tapes l-n ledger books. When the cash reglster did not have a tape'

the cash reglster would stl.Ll- provlde l"nfornatlon on the day's eales. Petl-



t ionerts accountant would prepare pet i t lonertg tax returns on the basl.s of the

information ln the J.edger book.

9. The Food Center suffered substant lal  losses fron theft .  The locatLon

of the beer cooler permitted lndlvlduals to conceal beer under thelr Jackets

and then leave without paylng. In addition, it was difficult to watch lndlvl-

duals I actl"vitl"es at the beer cooler whlle the proprietor was serving customerg

at the cash register. Durlng the perlod ln issue, petitloner discovered that

dlstrlbutors of beer were not dellverlng all- of the cases of beer which were

contracted for.  The Food Center also suffered l-osses fron pl l ferage by l ts

employees and from belng burglattzed. As a result of the foregoingr ten percent

of the Food Centersf l"nventory was 1ost.

CONCLUSIONS OF LAI.I

A. That l"n determining the amount of a saLes tax asaessment' lt is tbe

duty of the Audlt Divislon to select a method "treasonably calculated to

re f lec t  the  taxes  duef  (Mat te r  o f  Grant  Co.  v .  Joseph '  2  N.Y.2d '  L96,  206) . "

(Mat te r  o f  Meyer  v .  S ta te  Tax  Com. ,  61  A.D.2d,223,  227 lv .  to  app.  den.  44

N.Y.2d 645).  When the Audlt  Divis lon enploys such a nethod, l t  becomes lncunbent

upon the pet l t loner to establ ish error (Matter of  Meyer v.  State Tax Conm.,

supra) .

B. That sect lon 1138(a) of the Tax Law provides, in part '  that i f  a

return required to be f t led is lncorrect or lnsuff lc l -ent,  the Tax Co lsslon

shall det.ernlne the amount of tax due on the basis of such informatlon as may

be avallable. This sectLon further provldes that, if neceaaaf,jr the tax nay be

est lmated on the basls of external lndlces.

C. That resort to the use of a test perlod to determLne the amount of tax

due must be based upon an insufflciency of record keeplng which makee lt
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vlrtually lnposslble to determine such liablllty and perform a compLete audl"t

(Matter of  Chargair ,  Inc. v.  Sqate Tax Connisslon, 65 A.D.2d 44).  Pet l t loner

did naintain some books and records whlch were avallable to the Audlt Divlelon.

These records, however,  were insuff lc lent for ver l f icat lon of taxable gales, as

the Audlt Dlvlslon could not determlne from the tapes and records avallable

whether tax had been charged on all taxable items or whether proper tax had

been charged in each lnstance. Accordl-ngly,  the Audlt  Dlvis lonts use of a

narkup audit to estinate the tax due from petitioner was reasonable under the

c i rcumstances  (Mat te r  o f  L ica ta  v .  Chu,  64  N.Y.2d  603) .

D. That upon all of the facts and cLrcunstances presented hereLn, lncludlng

the anple evidence presented that petltloner has sustalned substantlal losses

due to theft  and del lvery shortages, l t  ls found that pet i t lonerts total  sales

found on audit should be reduced by ten percent in additlon to the aLlowance for

inventory shrlnkage descrlbed ln Flndlng of Fact 'r7".

E. That in vlew of the substantiaL discrepancy between the sales found on

audlt, even after the adJustment made in Conclusion of Law ttDtt, and the sales

whlch were reported, pet l t loner has not presented a basis for the remisglon of

penalty.

F. That the pet i t ion of Lucl l le 's Food Center ls granted to the extent

lndicated in Conclusion of Law I'D" and the Audit Dtvl-sion ls dl"rected to nodify

the Notice of Determlnation arrd Demand for Paynent of Sales and Use Taxes Due

accordingly;  the Not i .ce is,  ln aLl other respects, sustained.

DATED: Albany, New York STATE TN( COMMISSION

FEB 1 B lgTO
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RECEIPT FOR CERTIFIED MAIL
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(See Reverse/
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RECEIPT FOR CERTIFTED MAIL

NO INSURANCE COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Feverse/
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