
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon
o f

Lou Ann Service Statlon, Inc.

for Redetermluatlon of a DeflcLency or Revislon
of a Deternl"natlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  12  |  I  |  79-8  l3 I  |  82 .

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addresaee is the petltloner
forth on sald lrrapper ls the last known addreee

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlaelon, that he/she le over 18 yearg
of age, and that on the 28th day of January, 1986, he/she served the wlthl"n
notice of Decislon by certifled oail- upon Lou Ann Servlce Statlon, Inc., the
petitioner ln the nithin proceeding, by enclosing a true copy thereof ln a
securely sealed postpald rilrapper addressed as follolts:

Lou Ann Servl"ce StatLon, Inc.
8601 Llberty Ave.
Jamaica, NY IL4l7

and by deposttlng s€rme enclosed
post offl"ce under the excluslve
Service withl"n the State of New

That deponent frlrther says
hereln and that the address set
of the pet l- t ioner.

Sworn to before me this
28th day of January, 1985.

ter oathsthorized to adml
sect lon 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLtLoo
of

Lou Ann Servlce Statlon, Inc.

for Redet,ermlnation of a Deft-ciency or Revl.elon
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  I2 l  I  l7  9 -8131 I  82 .

AFFIDAVIT OF MAILING

State of New York :
s a . :

County of Albany :

Davld Parchuck/Connie llagelund, beLng duly sworn, deposes and saya that
he/she is an enployee of the State Tax Con'ml-ssl-on, that he/she Ls over 18 yearg
of age, and that on the 28th day of January, 1986, he served the ltlthln notlce
of Declsloh by cert l f led mal l  upon'John B. Amrod, the representat lve of the
petl"tloner Ln the wlthln proceedlng, bI encloslng a true copy thereof ln a
secureJ-y sealed postpald ltrapper addressed as follows:

John B. Amrod
Bl-oom & Amrod
1050 Frankl l -n Ave.,  Suite 507
Garden Clty,  NY 11530

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excLusive care and custody of the United Statee Postal
Servlce wlthln the State of New York.

That deponent further says that the sal-d addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald wraPPer ls the
last known address of the representatlve of the petltl-oner.

Sworn to before ne thls
28th day of Januaryr 1986.

ter oaths
pursuant to Tax Law sect loo  174
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January 28, 1986

Lou Ann Servtce Statl"on, Inc.
8601 Llberty Ave.
Janaica, NY LL4L7

Gentlemen:

Please take notice of the Decielon of the State Tax CounLsslon eacloeed
herewith.

You have now exhausted your rlght of revlew at the admtnletratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl"ng ln court to review an
adverse declsion by the State Tax Conrrrl"sslon may be {nstituted only under
Artlcle 78 of the Ctvll Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonthe frou the
date of thl"s not lce.

Inquiries concernLng the computatLon of tax due or refund allowed ln accordance
with thls decl"slon nay be addreesed to:

NYS Dept. Taxation and Finance
Law Bureau - LltlgatLon Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet,it,toner I s Represent,atlve
John B. Amrod
Bloom & Anrod
1050 FrankLln Ave.,  Sulte 507
Garden Clty,  NY 11530
Taxtng BureauIs RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

LOU ANN SERVICE STATION, INC.

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under ArticLes 28 ar.d 29
of the Tax Law for the Perlod December l, L979
through August 31, 1982.

Whether petlt,ioner's f ail-ure to tinely remlt

cause and not to willful- neglect, thus narrantlng

asserted pureuant to Tax Law sect ion 1145(a).

FINDINGS OF FACT

1. On Januarl  10, 1983, the Audlt  Dl.v is ion

of Determination and Demand for Paynent of Sales

Notlce, which encompassed the perlod December 1,

DECISION

sales tax ltaa due to reasonable

cancellation of the penal,ty

issued to petl"tloner a Notice

and Uee Taxes Due. Sald

1979 through August 31'  L982,

Pet i t ioner,  Lou Ann Service Stat ion, Inc.,  8601 Llberty Avenue, Jamaica'

New York LL4L7, flled a petLtlon for revlsion of a deterntnation or for refund

of sales and use taxes under Artlcles 28 and, 29 of the Tax Law for the perlod

December l ,  1979 through August 31, 1982 (f iLe No. 4L796).

A hearing was held before James Hoefer, Ilearlng Offlcer' at the offlces of

the State Tax Conrmlsslon, Two World Trade Centerr New York, New York, on

June 5, 1985 at 2145 P.M., with al l -  br lefs to be submitted by Septenber 15'

1985. Pet i t loner appeared by Bloon & Amrod (John B. Amrod, Esg.r of  couneel) .

The Audit  Dlvtslon appeared by John P. Dugan, Esq. (Angelo Scopel l l to '  Eeq.,  of

counsel) .

ISSUE
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determlned addlt lonaL sales and use taxes due of $1421913.62, plus penal- ty of

$25,923.41  and in te res t  o f  $24,227.77 ,  fo r  a  to ta l  amount  due o f  $193,064.80 .

2. Based on informatlon subnltted at a pre-hearing conference' the

add i t iona l  tax  due was reduced f ron  $142,913.62  to  $ I03 ,672.69 .  Pet l tLoner rg

representative executed a partial !f,ithdrawal of petitlon agreeLng to the

revised tax due of $103,672.69. The only lssue remalning for conslderat ion l -s

whether there existed reasonable cauae for petltlonerrs fallure to pay over the

tax on time, thereby pernlttl-ng cancellation of penalty and reductlon of that

portion of interest which exceeds the minimum statutory rate.

3. Durlng the perlod at lssue pet i t ioner operated a service stat lon and

autonoblle repaLr shop. Louis Brinl l"s Presldent and sole stockholder of

petl,tloner and Mr. Brinl" has personally operated sald service statlon for

approximately the last twenty-five years.

4. Mr. Brini has the equivalent of a third grade educatlon and a very

ltnlted abll-ity to read and write. Mr. Brlnirs lack of formal education was

due to the fact that, as a young boy, he had been trapped in a houee whlch had

caught on fire and he sustalned burns whlch left hln lncapacl,tated for aLmost twelve

years .

5. Prior to the period at l"ssue, Mr. Brlnl utJ-J-lzed the services of one

Larry Goldberg as hls accountant.  Mr. Gol-dberg maintained pet l t lonerfs books

and also prepared i ts sales tax returna. Durlng Mr. Goldbergte tenure as l ts

accountant, petitioner dld not experlence any problens wlth the various taxtng

authorl t les.

6. Mr. Goldberg passed away prlor to the period in questlon hereln and

Mr. Brinl", on advice recelved from Mr. Goldbergrs brother-1n-I-aw, hired a nert

accountant allegedJ-y experlenced with servlce statl-ons and sales taxes. As



-3 -

before, Mr. Br ini  rel ied ent lrely on the new accountant to maintaln pet l t lonertg

books and to correctly prepare all necessary returns, lncludlng sales tax returns.

7. Wtren the Audlt Divlsion conmenced its examlnatlon, Mr. Brini handed

the entire matter over to his new accountant. The new accountant assured

Mr. Brini that he would take care of lt and that there lras no tax due. Sonetlne

after the Audit Divlslon tssued the Notice dated January 10, 1983, Mr. Brlni

concluded that the new accountant had not maintained petitionerts books ln a

proper manner and that the sal-es tax returns fll-ed were inaccurate. Mr. Brl-nl

dlsnlssed the new accountant and lmedl-ateLy thereafter retained the servLces of

both a publlc accountant and an attorney.

8. Petitloner tinely flled sales tax returns throughout the perlod ln

question and Mr. Brlni at all tl"mes cooperated wlth the Audlt Dlvlslon.

CONCLUSIONS OF LAI^I

A. That Tax Law sect l .on 1145(a) (1) (1) authorLzes the inposit lon of

penalties and lnterest charges ln instances, such as the present, where taxea

due are not t imely remit ted. Tax Law sect ion f f45(a) (1) ( f i )  provldes as

fol lows:

ttlf the tax coumLsslon determines that such fallure or delay was due
to reasonable cause and not due to wlllful neglect' lt ehall remit
all of such penalty and that portion of such interest, that exceeds
the interest that would be payable lf such interest were comPuted at
the rate set by the tax commission pursuant to section eLeven hundred
forty-two. The tax coumlssion shall promulgate rules and regulatlons
as to what constLtutes reasonable cause.t t

B. That paragraph slx of 20 NYCRR 536.1, enacted durlng the period at

lssue herein, provides that reasonable cause lncludes:

I'any other cause for dellnquency whlch appears to a person of ordlnary
prudence and lntelligence as a reasonable cause for deLay ln fll lng a
return and whlch clearly lndlcates an absence of gross neglLgence or
wil-lful intent to disobey the taxing statutes. Past performance wlll
be taken into account. Ignorance of the 1aw wlll- not, however' be
consldered reasonable cauge."
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C. Thac petltloner has estabLlshed, under of the facts and circumstancea

described, that late paynent of the taxes at issue was due to reasonabLe cause

and not due to negllgence or willful- intent. Mr. Brinir o msrr of very llnlted

educatlon, retalned and at aLl tlmes reLied upon an accountant to prepare

pet i t ionerrs books and al l  tax returns. Mr. Br lnl ,  once he deternlned that his

nen accountant was not competent, inrmediateJ-y dlsnissed said accountant and

retalned a public accountant and an attorney. This is not an instance where a

party has attempted to abrogate a responsibi l i ty Just ly hls '  but rather ls an

lnstance of late pa)rment occasloned by reasonable cause.

D. That the petltlon of Lou Ann Service Statl-on, Inc. ls granted and the

Notice of Determination and Demand for Paynent of Sales and Use Taxes Due dated

January 10, 1983, as revised at the pre-hearing conference, is to be further

revised to reflect abatement of penalty and reduction of interest to the mlnlmun

statutory rate.

DATED: Albany, New York

JAN 2 81986
STATE TA)( COMMISSION

PRESIDENT
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