
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter 'of the PetLtLon :
o f

Daolel Leach & Cralg Foster :
d/bla Adlrondack Bullderg, Inc.

for Redetermlnatl.on of a Deficiency or Revislon :
of a Deterntnatlon or Refund of SaLee and Use Tax
under Arttcle(s) 28 & 29 of the Tax Law !
for  the Per lod 6/L180 -  5131184.

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Albany l

Davld Parchuck/Janet M. Snay, belng duly sworn, deposeg aod says thet
he/ehe ls an employee of the State Tax Comnlsslon, that he/she 1g over 18 years
of age, and that on the 23td. day of Decenber, 1986, he/she gerved the wlthltr
nottce of Dectelon by certlfled nall upon Daniel Leach & Cral.g Foeter, alAla
Adlrondack Bullders, Inc. the petttioner tn the wlthln proceedlng, by eacloelng
a true copy thereof Lo a securely sealed postpald lrrapper addreesed as fo11o!ta:

Dantel Leach & Craig Foster
d/b/a Adlrondack BulLders, Inc.
4 West Stace Street
Gloversvllle, NY L2078

and by deposltlng saoe enclosed ln a postpaid properly addressed wrapper ln a
post offl"ce under the excluelve care aud custody of the Unlted Statea Poscal
Servtce wtthtn the State of New York.

That deponent further says that the saLd addrefrsee ls the petltloner
heretn and that the address set forth on sald wrapper ls the Last knoltn addreee
of the petLt loner.

Sworn to before ile thls
23rd day of Deceuberr f986.

to atlmtnteter oath-s
pursuant to Tax Law eectlon 174



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Dtatter of the Petttlon :
o f

DanleL Leach & Cralg Foster 3
d/bla Adirondack Butlders, Inc.

for Redetermtoatton of a Deftciency or RevLston :
of a Deternlnatlon or Refund of Sales and Use Tax
uoder Arttcle(s) 28 & 29 of che Tax Law :
for  the Per lod 6/L180 -  513L184.

AFFIDAVIT OF }IAILINC

State of New York :
3 S .  :

County of Albaoy :

Davtd Parchuck/Janet I'1. Soay, belng duly sworo, deposee and says that
he/ghe ls an enployee of the State Tax Conmtgsion, that he/she ls over 18 yoars
of age' and that on the 23rd day of Decenber, 1986, he served the wtthln notl,ce
of Declslon by certlf{ed uail upon Edwerd F. Skoda, the representattve of the
petLttooer ln the wlthln proceedtng, b)r encloslng a true copy thereof ln a
eecurely eealed postpald lrrapper addressed as follolrs:

Edward F. Skoda
Caputo, AulLsl & Skoda
15 W. FuLcon Street
Gloversvllle, NY L2078

and by depostclng sane enclosed ln a postpatd properly addressed wrapper in a
post offlce under the Exclustve care aad custody of the Uotted StatEs Postal
Servtce wtthln the State of New York.

That deponent further says that the sald addressee ls the represeotatlvc
of the petltloner heretn and that the address set forth on sald lrrapper ts the
last knolrn address of the representattve of the petttioner.

Sworn to before ne thls
23td, day of Dgsg66gs, 1986.

pursuaot to Tax Law seccion 174



S T A T E  O F  N E I {  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Deceober 23, 1986

DanteL Leach & Cratg Foster
dlbla AdLrondack B1ds.,  Inc.
4 I'I. State Street
GloversvlLle, NY L2078

Gentlemens

Please take noclce of the Declslon of tha State Tax CoonlesLoo encloeed
herewtth.

You have now exhausted your rlght of revlew at the admlnlgtrattve levEl.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding ln court to review an
adverse declslon by the State Tax Counlgslon nay be tnstltuted only under
Artlcle 78 of the Clvtl Practlce taw and Rulesr rrfld nust be coumencEd ln the
Supreme Court of the Stace of New York, Albaay Countye wtthln 4 nooths fron thE
date of this nottce.

Inqulrles concernLng the computatton of tax due or refund allowed Ln accordaace
wtth thls dectston may be addressed to:

NYS Dspt. Taxation and Flnance
Audlt Evaluatton Bureau
Aseessment Revlew Unlt
Buildtng #9, State Campua
Albanyr New York L2227
Phoae # (518) 457-2086

Vary truly yours,

STATE TAX COMMISSION

cc: Taxtng Bureaurs Representatlve

Petittoner I s Representetive 3
Edward F. Skoda
Caputo, Aullsl & Skoda
15 I^1. Fulton Street
Gloversvtlle, NY 12078



STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the PetLtlon

of

DANIEL LEACH AND CRAIG FOSTER
DIBIA ADTRONDACK BUTLDERS., rNC.

for Revtslon of a Determlnation or for Refund
of Sales aad Use Taxes unddr Artlcles 28 and
of the Tax Law for the Perlod June 1, 1980
through May 31, L984.

DECISION

Petl.tLoners, Dantel Leach aod Craig Foster dlbla Adlrondaek Bulldarer

Ioc.r  4 West State Street,  G1oversvl l ler New York, L2078, f lLed a pet l t lon for

revLslon of a deternlnatl.on or for refund of sales and uee taxea uader Artlcleg

28 and 29 of the Tax taw for the perl.od June 1, 1980 through May 31, 1984 (Fll.e

N o .  6 3 8 4 7 ) .

A hearl"ng was held before Arthur Brayr Hearlng Offlcerr at the officee of

the State Tax Coumlgglon, W. A. llarrLman State Offlce Bulldlng Canpus' ALbaay'

NewYork onMay 23, 1986 at 9:00 A.M., wlth al l  br lefs to be subnlt ted by

Juae 12, 1986. PeEltlonera appeared by Caputo, Aullsl & Skoda, Eeqs. (Edward F.

Skoda, Esq., of couasel). The Audtt Dl"vteton appeared by John D. Dugan, Eag.

(Thonae C. Saccar 8"q.,  of  counsel) .

ISSUE

29

Whether petltionere ftled a petttton for a hearlng

Conmleeloo wlthlo 90 days of ehe tgsuance of the Notlce

Demand for Payneat of Salee and Use Taxee Du6.

FINDINGS OF FACT

wlth the State Tax

of Deterulnatlon and

1. On Dlarch 20, 1985 the Audlt Dlvlelon lggued, by certlfled mall, a

Notl.ce of Deternlnatlon and Demand for Paynent of Salea aod Uge Taxee Due to

petitlonere, Daniel Leach and Cratg Foster dotng businegs as Adltondaek Buildsrs.



-2-

The notlce assessed sales and uee taxes for the pertod June l, 1980 through

May 31, 1984 ln the auount of $17,6L6.53 plus penalty of $4'404.10 and lotetest

of  $8,807.48 fo t  a  to ta l  enount  due of  $301828.11.

2. In a petl"tion dated June 19, 1985, the foregolng aesessment ltag

chalLenged. The petttton was maLled tn an envelope whlch naE postnarked by the

United States PostaL servl.ce on June 28, 1985. on JuI-y 2, 1985, the petltioa

was recelved by the Tax Appeals Bureau of the New York State Tax Coml"getoo.

3. Ia a letter dated July 23, 1985, the Tax Appeals Bureau notlfled

petltlonerg' law flrn that the petltioa was 1ate, havl.ng been flLed beyond 90

days fron the date of the Notl"ce of Deternlnatl.on and Denaod for Payment of

Seles and Use Taxes Due.

4. Durtng the pertods l"n tsgue, Danlel teach and Cralg Foster sere

partner{r dolng busl.ness as Mlrondack Bullderg, Iac. The partnershLp engaged

ln constructlon actlvlttes.

5. At the hearlng, I'1r. Leach testlfled that on AprlL 15, 1985 he prepared

a letter of protest and that on Aprll 16, 1985 the l-etter was malted froo a

post offlce in Gloverevl"lle, New York. The purported letter was addreseed to

the New York State Department of Taxatlon and Flnance.

6. Mr. Leach, wlthin 90 days of the issuance of the noticer oral.ly

notlfled an enployee of the Departmeot of Taxatlon and Flnaace that petltloner8

wtshed to have a hearl"ng on the assessment of sales and use taxes due.

7. Netther the Audl"t Dlvl.ston oor the Tax Appeals Bureau has a record of

receipt of the letter purportedly prepared Aprl l  15, 1985.

CONCLUSIONS OF LAI.T

A. That pursuant to sect lon 1138(a)(1) of the Tax Law, a not lce of

deterninatioa of tax duettfs]hall be glven to the person ltable for ghe coLlec-
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tlon or payoent of the tax. Such deterulnatioo shal1 flnally and trrevocably

ftx the t,ax unless the pereon agaLnst whou tt ls assessed, wl"thl.n nlnety days

after glvlng of notice of such decernlnatlonr shall apply to the tax comiseion

for a heartngtr.

B. That proceedlngs before the Connlssion must be commenced by che flllog

of a pet l t lon (20 NYCRR 601.3[a]) .  Moreover,  a petLttoo ". . .  must be f1led

wlthln the tine llnltatlons prescrlbed by the appl.lcable statutory eectloogrt.

( 2 0  N Y C R R  6 0 3 . r l c l ) .

C. That the burden of provlng that a tlnely appllcatloo for a hearlng was

nade ls upon petitloners (Matter of Tea Auto CL{nte, Ine. and Eunlce t{. Acqqrdl

as Offlcer' State Tax Connlsslon, Jaauary 3, 1986). Thls Comlseloa has no

record of recelpt of a petitloo allegedly ualled to Aprll 1985 and petlttooerg

have falled to prove that such a petitlon lras ln fact malLed. The petltlon

receLved on July 2, 1985 was fiLed outelde the 90 day tlme ltmlt prescrlbed by

Tax Law $1f38(a)(1) and was therefore untlnely. Furthernore, oral notlflcatloo

of the deelre to have a hearlng does nog constltute the flLing of a patl.t{on

wlthLn the meaning of 20 NYCRR 601.3(a). Accordlogly, the petltloanuet be

dlsnlssed as uatlmely.

D. That the petltt-on of Danl"el- Leach and Cral.g Foster dlbla Adlrondack

Builders' Inc. ls denled and the Notlce of DeterninatLon aod Demand for Payoent

of Sales and Use Taxes Due, lssued March 20, 1985, ls sustalned.

DATED: Albany New York STATE TN( COMMISSION

DEC 2 31986
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