
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Lapineta, Inc.

for Redetermlnation of a Deficiency or Revislon
of a Deternination or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lods  End ing  11 /30 /80- l  I  I l  182 .

AFFIDAVIT OF UAILINC

State of New York :
s s .  :

County of Albany :

Dorl-s E. Steinhardt, belng duly sworn, deposes and says that he/she is an
enployee of the State Tax Conrmisslon, that he/she Ls over 18 years of age' and
that on the 18th day of Februaryr 1986, he/she served the hrlthln notlce of
Decision by certlfied nail upon Lapineta, Inc. r the petitioner ln the withln
proceeding, by encl-osing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Lapineta, Inc.
c/o Joseph Geracl
735 Ocean Pkwy.
Brooklyn, NY 11230

and by deposlttng same enclosed ln a postpaLd properly addressed wrapper in a
post office under the excl-usive care and custody of the United States Postal
Servtce withln the State of New York.

That deponent further says that the saLd addressee ls the Petitioner
herein and that the address set forth on said wrapper ls the last known address
of the pet l tLoner.

Sworn to before me this
18th day of Februaryr 1986.

nister oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Lapineta, Inc.

for Redetermination of a Deficiency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Periods Ending IL /30 /80-L I  LL /82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she is an
employee of the State Tax Coml.ssl.on, that he/she ls over 18 years of age, and
that on the lSth day of February, L986, he served the wlthln notlce of Declsion
by certl"fied nail upon Alfred F. Morace, the representative of the petl"tioner
ln the wlthln proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid nrapper addressed as fol lows:

AIf red F. l"lorace
232-8 Medford Court
Englishtown, NJ 07726

and by depositing same enclosed ln a postpaid properly addressed wrapper l"n a
post offlce under the exclusive care and custody of the United States PostaL
Servtce wlthtn the State of New York.

That deponent further says that the said addreesee is the representatlve
of the petitloner hereln and that the address set forth on sald nrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before me this
18th day of February, 1986.

ister oaths
Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, 1986

Lapinet,a, Inc.
c/o Joseph Geracl
735 Ocean Pkwy.
Brooklyn' NY LL230

Gentlemen:

Please take notice of the Declslon of the Stat,e Tax ConmlssLon enclosed

herewlth.

You have now exhausted your rlght of revlew at the adnLnlstrative level-.
Pursuant to sectl-on(s) 1138 of the Tax Law, a proceedlng ln court to revlew an

ad.verse decision by the State Tax Co'nmlsslon may be lnstltuted only under
Article 78 of the Civll Practlce Law and Rules, and must be cornmenced in the

Supreme Court of the State of New York, Albany County, wlthl"n 4 months from the

date of this not ice.

Ingulrles concerning the conputation of tax due or refund allowed in accordance

with thls decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unl-t
Bui ldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner I  s Representat ive
Alfred F. l"lorace
232-8 Medford Court
Engl lshtown, NJ 07726
Taxing Bureaurs Representatlve

c c :



STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

LA PINETA, INC.

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Articl-es 28 and
29 of the Tax Law for the Periods Ended
Novenber 30, 1980 through January l1,  L982.

DECISION

Petl t loner,  La Pineta, Inc. r  c/o Joseph Geracl,  735 Ocean Parkway' Brooklyn,

New York LL230, fil-ed a petltlon for revlslon of a determfnatl.on or for refund

of sal-es and use taxes under Articles 28 and 29 of. the Tax Law for the perlods

ended November 30, 1980 through January 11 ,  1982 (Ft le No. 39674).

A hearing was held before James Hoefer,  Hearlng Off icer,  at  the off lces of

the State Tax Commisslon, lbo World Trade Center, New York, New York, on

March  14 ,  1985 a t  1 :15  P.M. ,  w l th  a l l  b r ie fs  to  be  submi t ted  by  May 30 '  1985.

Petitioner appeared by Alfred F. Morace, P.A. The Audit DlvLslon appeared by

John P. Dugan, Esq. ( Irwin Levy, Esq.r of  counsel) .

ISSUE

trlhether the

from La Plneta,

1982.

Audit DivLsion properly determlned

Inc. for the periods ended November

addltlonal sales taxes due

30, 1980 through January 11,

FINDINGS OF FACT

l. On June 22, 1982, the Audit DLvislon lssued a Notl.ce of Determl.natlon

and Demand for Paynent of Sal-es and Use Taxes Due under Artlcles 28 and 29 of the

Tax Law agaLnst the petLt ioner,  La Pineta, Inc.,  for t : rxes due of $31945.52,

plus penalty of $491.58 and lnterest of  $333.14, for a total  amount due of



-2-

$4,770.24 fox the perLods ended November 30, 1980 through January 11, 1982.

The notice contained the following explanation:

rrAs a result of a review of returns filed and you (stc) not sending
Lnfornation requested, your reported taxable sales have been increased
by 352. The followlng taxes are determlned to be due in accordance
with Sect lon 1138 of the SaLes Tax Law.r l

2.  On Septenber 15, L982r the pet i t ioner t inely f l led a pet i t lon for a

hearing to review the above notlce of determl"natlon, The petittoner clalms

that the notlce Is not conslstent with the books and records lthlch were made

available to the Audit Dlvlslon. The Audlt Dlvlslon clalms that lts audlt

nethod was proper and correct.

3. La Pineta, Inc. owned and operated a restaurant which ltas located at

306 West 48th Street l -n New York Clty.  The restaurant sold food, beer '  l iquor

and soft drinks. Durlng the period at tssue, the restaurant experLenced

decl ining sales and pet l t ionerts presldent,  Joseph Geraci,  had to loan money to

pet i t ioner to pay i ts bi l ls.  As a result  of  the drop in sales, the reataurant

was sold on January 11, 1982 to Mount Blanc Restaurant Corp. for $3,000.00,

whlch was the falr market value of the fixtures and equlpment.

4. On Aprll 9, 1982, the Audtt D!"vtston sent pettttoner a Bulk $ale

Questionnaire requestlng informatlon about the sale of the restaurant and data

regarding petitionerrs purchases for the quarters ended Febrtary 29' 1980

through November 30, 1980. Since the questionnalre nas not completed and

returned to the Audlt DLvislon within the required ten days, the aforementLoned

not ice was lssued agalnst the pet i t ioner (see Flnding of Fact r ' l ' f ) .  The

questLonnalre was subsequentl-y conpleted and returned to the Audit Dlvlslon on

M a y  4 ,  1 9 8 3 .

5. As the result of a pre-hearlng conference, the Audlt Dlvl"slon sent an

auditor to Mr. Geracl 's resldence to revl-ew the pet l t loner 's books and records
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and determine lf the assessment should be reduced or eLlminated. The audLtor

found that the pet i t ionerts books and reeords were lnadequate. The pet i t ioner

maintalned no cash register tapes, guest checks, sal-es or purchasee Journal or

purchase Lnvoices. Pursuant to the records whlch were malntalned, the petltl.onerfs

purchases of food, llquor, beer and soda were lumped together ln a slngle

amount.  Addit lonal ly,  accordlng to pet i t lonerts U.S. Corporat lon Income Tax

Returns for the years 1981 and L982, pet i t ionerrs markup l tas only 31 Percent '

whlch was consldered excessively low for a restaurant. The audltor concl-uded

that there were, in fact, grounds for lncreasing the assessment; however, no

actual audlt of petitionerfs books and records was performed.

6. At the hearing held herein, pet i t lonerrs representat ive lntroduced

lnto evldence (Pet i t ionerrs Exhibi t  t ' l t t )  worksheets nhich purported to be a

suumary of pet l t lonerrs sales by category, 1.e. food, beverages, taxes and

t lps, taken from food t ickets for the ent lre audit  per lod. The worksheets,

however, do not support petltionerrs clalm that the assessment is erroneoua.

CONCLUSIONS OF I,A}J

A. That sect ion 1138(a)(1) of the Tax Law provides, ln part '  that Lf  a

return requlred to be filed is not fLled, or if a return when fil-ed ls lncorrect

or insufficlent, the amount of tax due shall be determined from such lnformatlon

as nay be avai lable. I f  necessary, the tax may be est imated on the basis of

external indlces such as stock on hand, purchases, rental pald, number of

employees or other factors.

B. That ln deternining the amount of a sales tax assessment' lt is the

duty of the Audlt Division to select a nethod "reasonabJ-y calculated to

re f lec t  the  taxes  due ' r  (Mat te r  o f  Grant  Co.  v .  Joseph,  2  N.Y.zd '  196,206) .

When the Audit Dlvlsion employs such a method, it becomes lncumbent upon the



petLt ioner to establtsh error (Matter of  Meyer v.  State Tax Comsslonr 61 A.D.

2d,  223 Lv .  to  app.  d ,en .  44  N.Y.2d  645) .

C. That,  notwithstanding the Lnadequacy of petLt ionerts books and records,

the Audit  Dlvis ionrs lncreasing of pet l t ionerts taxable sales by 35 percent l tas

not proper auditlng nethodology and the assessment must be cancelled. The

auditor v ls i ted Mr. Geracirs resldence and was afforded the opportunity to

conduct an audlt  of  pet i t ionerts books and records, but neglected to do so (see

Flndlng of Fact r '5r ' )  (see Matter of Qfurrtalr , Inc. v.  State Tax Con'nr.  65 A.D.zd 44).

The assessment at issue herein was therefore not based on any Itexternal indlcesrl

as provided by sect lon 1138(a) (1) of  the Tax Law.

D. That the pet l t lon of La Pineta, Inc. is granted and the Not ice of

Determination and Demand for Paynent of Sales and Use Taxes Due issued June 22'

1982 is hereby cancel l -ed.

DATED: Albany, New York

FEB I I 1s86
STATE TAx COMMISSION

PRESIDENT
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