
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Harold Langdon
dlbIa Langdonf s Grocery

for Redetermination of a DefLciency or RevLslon
of a Det.erminatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  3  I  L  179-21 28  182.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me thls
3rd day of July,  1986.

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax ComLsslon, that he/she ls over 18 yearg
of age, and that on the 3rd day of JuLy, 1986, he/she served the wlthln nottce
of Decislon by cert i f ied mai l  upon Harold Langdon, d/bla Langdonrs Grocery the
petltioner Ln the within proceeding, by encloslng a true copy thereof in a
secureJ-y seal-ed postpald wrapper addressed as follows:

Harol-d Langdon
dlb I  a Langdonrs Grocery
Route 78
Bl- iss, NY L4O24

and by depositing same enclosed ln a postpald properly addressed wrapper Ln a
post offlce under the excl-usLve care and custody of the Unlted States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the saLd addressee ls the petl.tloner
set forth on sald wrapper ls the last known address

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I . I  Y O R K  L 2 2 2 7

July  3,  1986

l{arol-d Langdon
d/b/ a Langdonrs Grocery
Route 78
Bl lss, NY L4024

Dear Mr. Langdon:

Please take notlce of the Decislon of the State Tax Conmissloo encloeed
herewlth.

You have now exhausted your rlght of revlew at the adminLstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adveree declslon by the State Tax Comlsslon nay be lnstituted only under
ArtLcle 78 of the Civll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New Yorkr Albany County, withln 4 months from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund aLLowed Ln accordanee
wlth thls decislon mav be addressed to:

NYS Depc. Taxatlon and Flnance
Audtt Eval-uatlon Bureau
Assessment Review Unlt
Bulldtng {f9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureauts Representatlve
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HAROLD LANGDON : DECISION
dIb I A TANGDONI S GROCERY

:
for Revislon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29 :
of the Tax Law for the Perl.od March 1, L979
through February 28, L982. :

Pet l tLoner,  Harold Langdon dlb/a Langdonts Grocery, Route 78, B1lss, New

York 14024, f l led a pet i t lon for revlslon of a determinat lon or for refund of

sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perlod

March 1, 1979 through February 28, L982 (Fl le No. 48333).

A hearing was heLd before James J. Morr ls,  Jr. ,  Hearlng Off lcer '  at  the

off lces of the State Tax Comlssion, Part  V, State Off ice Bul ldingr 65 Court

Street,  Buffalo,  New York on December 5, 1985 at 9:15 A.M. Pet l t ioner appeared

pro se. The Audit  DlvLslon appeared by John P. Dugan, Esq. (Deborah J. Dwyer,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether addLtlonal sales tax was properly assessed agalnst petl-tl"oner

pursuant to a sales tax markup audlt.

FINDINGS OF FACT

l. Petltloner, HaroLd Langdon, operates a general store under the name

tt l ,andgonrs Grocery" l -n Bl lss, New York. He seLls grocerles, c lothlng, candy'

cl-garettes, books, beverages and other ltems ln the store and sells gasollne

from trro self-servlce pumps Located l.n front of the store.



-2-

2. A fleLd audlt of petitlonerte books and records was conducted by the

Audit Divlslon between August 1982 and March 1983. The foLlowlng books and recordg

were avalLable: sales tax returns, federal and state lncome tax returns and

related worksheete, depreclatlon scheduLes, a check regl"sterr purchase lnvotces and

a calendar day book contalnlng only hand written entrlee of dollar amounts of eales

per day. Petltloner dld not have cash reglster tapes and had no purchases or dls-

bursements journals. The audltor concluded that the books and records were lnade-

quate and declded to estlmate taxable sales by the use of a test perlod and narkup.

3. The sample period of January 1981 through December 1981 was ueed to

calculate a taxable ratto. Taxable purchases (excluding gasoltne) were found to

egual 38.4 percent of total  purchases (excLudlng gaeol lne).  The audltor took the

cost, of goods soJ-d figure from petitLonerrs accountantts year-end workpapers (whlch

had been used to prepare the federaL returns) and rnultipl-led that fLgure by 38.4

percent and found taxable cost of  goods soLd (non-gasol lne) of $288,984.30. A

markup of 27.4 percent above cost on the taxabLe Ltems was calculated and

nuLtiplled by taxabl-e cost of goods soLd to resul-t ln taxable eaLes of store

goods per audlt of $368rL65.99. The 27.4 peteent Darkup was computed fron the

test month of 0ctober,  L982.

4. Gasollne purchases were not verLflable through purchaee lnvolces.

Accordlngly, the audl"tor obtalned thlrd party verlficatlon from petltionerra

suppller, Green Bros. The tocal galLons reported by the eupplier were multlplled

by the Audlt  Divlstonrs average State-wide sel l lng pr ice of $1.249 pet gal1on.

After deductlng taxes, the resultlng taxable gasollne sales were found to be

$ 3 4 1 ,  2 9 8 . L 7  .

5. Total  taxable sales of $709 1464,16 deternined through the audlt

($368rL65.99 store goods pLus $341,298,17 gaeoLlne) were reduced by docunented
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thefts and an addtt lonal 5 percent theft  al lowance on store goods, to $6841269,86.

Thl.s amount was dtvlded by taxabLe sales reported to calculate an error rate of

60.6 percent.  The error rate was nult lpLled by taxabLe sales reported of $4251944.85

result lng ln addit lonal taxable sales of $258,L22.58 and addlt lonal tax due of

$  t 3  ,  1 2 7  . 5 0 .

6, Petl.tloner executed consente extendlng the perlod of llmttatLon for

aasessment to Decenber 20, 1983

7. On June 27, 1983, the Audlt  Dlvls lon lssued a Not lce of DetermLnation

and Demand for Payment of Sales and Use Taxes Due against petltloner ln the

amount of $13 rL27.50 ln addlt lonal tax due for the perlod March 1, 1979 through

February 28, L982. No penalty was assessed and only ml"nimum tnterest wae

lnposed, as petltloner had an excelleot fll lng record aad the additlonal taxes

appeared to be the result of an honest mistake or a lack of knowledge, rather

than wlllfulness.

CONCTUSIONS OF LAW

A. That sect l"on 1138(a)(1) of the Tax Law provLdes, ln pert inent pa!t ,  as

fol lows:

"If a return requlred by chls artlcl-e ls not flledr or lf a
return when ftled te tncorrect or lnsufftcl"ent, the amount
of tax due shalI be determlned by the tax conmisslon fron
such lnformatlon as may be avallable. If necesgaryr the
tax may be estlmated on the basls of external lndlcee' such
as stock on handr purchases, rentaL pald, number of rooms'
Iocat,l-on, seale of rents or charges, comparabl-e rents or
charges, type of acconmodatlons and servlce, number of
employees  or  o ther  fac to rs . . . . t t

B. That where a taxpayerts records are Lncompleter or Lasufflclent, the

Audlt Divlslon may select a method reasonably calculated to reflect the sales

and use t,axes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlncing evl,deoce that the nethod of audlt or amount of tax agseesed
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was erroneous. Surface Llne Operators Fraternal Organlzation, Inc. v. Tully'

85  AD2d 858.

C. That petltionerrs records were cJ-early inconplete and l.nadequate.

Accordingly, it was proper for the Audlt Divlslon to perforn a test perLod

audlt resulting ln the assessment whlch was lssued on Juae 27, 1983. Petltloner

dld not sustal"n hls burden of proof to show that elther the nethod of audlt or

the amount of tax assessed nas erroneous.

D. That the petltion of Harold Langdon d/bla Langdonfg Grocery ls denied

and the Notice of Det,ermlnation and Demand for Payment of Sales and Use Taxes

Due issued June 27, 1983 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 31986
PRESIDENT
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