
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetLtlon
o f

Donald F. Laks
Officer of Don Laks Volkswagon, Inc.

& Laks Chevrolet, Corp.

for Redetermlnatlon of a Defl"ciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Artl"cle 28 & 29 of the Tax Law for the
Per lod  Ended 8 l3 I l82  & lL l3Ol82 .

AFFIDAVIT OF MAILING

l.n a postpaid properly addreesed ltrapPer in a
care and custody of the United States Postal
York.

that the said addreasee ls the petltioner
forth on sald wrapper ls the last known addrese

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Connle llagelund, being duly eworn, deposes and says that
he/she is an employee of the State Tax Connl-sston, that he/ahe Ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wl.thln
not ice of Decislon by cert i f led mai l  upon Donald F. Laks, Off l .cer of Don Laks
Volkswagon, Inc. & Laks Chevrolet Corp., the petitloner ln the wl"thln
proceedlng, by encloslng a true copy thereof ln a securely sealed postpald
rrrapper addressed as follows:

Donald F. Laks
Officer of Don Laks VoLksrragon, Inc. & Laks ChevroLet Corp.
7310 E. Quaker Road
Orchard Park, NY I4L27

and by deposltlng same enclosed
post offlce under the excluslve
Service wlthln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me thls
28th day of January, 1986.

ster oat
pursuant to Tax Lalt sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o f

Donald F. Laks
Off icer of Don Laks Volkswagon, Inc.

& Laks Chevrolet Corp.

for Redeternination of a DefLclency or Revlston
of a Determinatl-on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  Ended 8 l3L l82  & L I l30 l82 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle llagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he served the within notice
of Declslon by eert l , f led maLl upon Ralph J. Gregg, the representat lve of the
petltioners ln the wlthin proceedl"ng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Ral-ph J. Gregg
2100 Main Place
Buf fa lo ,  NY 14202

and by deposl"tlng same enclosed ln a postpaid properLy addressed wrapper ln a
post office under the excluslve care and custody of the Unlted Statee Postal
Servlce withln the State of New York.

That deponent further says that the saLd addressee ls the representatl-ve
of the petitioner hereLn and that the address set forth on said ltrapper ls the
last known address of the representatl"ve of the petitioner.

Sworn to before me this
28th day of  January,  1986.

ized to
pursuant to Tax Law sect lon 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

January 28, 1986

Donald F. Laks
Officer of Don Laks Volksrragon, Inc. & Laks Chevrolet Corp.
7310 E. Quaker Road
Orchard Park, NY L4L27

Dear Mr. Laks:

Please take notice of the Declslon of the State Tax CoomlssLon enclosed
herewith.

You have now exhausted your right of revl-ew at the admlnlstrative leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse decision by the State Tax Comml-ssion may be lnstltuted only under
ArtlcLe 78 of. the Civil Practice Law and RuLes' and must, be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

Inqul"rl,es concerning the computatlon of tax due or refund allowed in accordance
wlth thls dectsion may be addressed to:

NYS Dept. Taxatton and Fl-nance
Law Bureau - Litlgatlon Unit
Buildtng #9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti tLoner I  s Representat ive
Ralph J. Gregg
2100 Main Place
Buffalo, NY 14202
Taxing Bureaurs Representattve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

DONALD F. LAKS, oFFICER OF
DON LAKS VOLKSWAGON, INCORPOMTED

and
LAKS CHEVROLET CORPOMTION

for Revlsi.on of a Determlnatl-on or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Perlods ended
August 31, 1982 and November 30, L982.

DECISION

Peti t ioner,  Donald F. Laks, 7310 East Quaker Road, Orchard Park'  New Yorkr

14127, fl-led a petitlon for revlsion of a determlnatlon or for refund of saLes

and use taxes under Articl-es 28 and 29 of the Tax Law for the perlods ended

August 31, 1982 and November 30, 1982 (Ff le No. 46347 and 47811).

A hearlng was held before James J. Morr l"s,  Jr. ,  Hearlng Off icer '  at  the

off ices of the State Tax Connissl"on, State Off lce Bul ldlng, 65 Court  Street '

Bu f fa lo ,  New York ,  on  March  14 ,  1985 a t  1 :15  P.M. ,  wLth  a I -1  b r le fs  to  be

submitted by May 15, 1985. Pet l- t l "oner appeared by Ralph J. Gregg, Esq. The

Audlt  Divis lon appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counsel-) .

ISSUE

I,lhether the State Tax Connnission has Jurlsdlctlon to conduct an adminlstratl.ve

hearlng regardLng petltioner, DonaLd F. Laks, wlth respect to his personal ltablllty

for unpald sales taxes of Don Laks VoLkswagon, Incorporated and Laks ChevroLet

Corporation and, lf so, whether petl"tloner was a person reeponslble for the

payment of such taxes.



-2-

FINDINGS OF FACT

1. On June 20, 1983, the Audit  Divis ion lssued to pet l t loner,  Donald F.

Laks, as offlcer of Don Laks VoLksnagon, Incorporated, a Notice and Demand for

Payment of Sal-es and Use Taxes Due, for the periods ended August 31, 1982 and

November 30, 1982 tn the amount of $15 178I.63 pLus penalty and lntereet accrued

to the date of issuance of the not ice.

The notl-ce provlded on l.ts face the followlng explanation as the basis for

issuance, together wlth a detail-ed breakdown of the amounts asseased for each

of the quarter ly per iods at Lssue:

t t [y]ou are personal ly l iable as a responslble off icer of Don
Laks Volkswagon Inc. under Sect ions 1131(1) and 1133 of the Tax
Law.

Perlod Endlng

08131182
L r l 30 l82

Tax Due

$5  ,  540 .5  1
$  10 ,241  .  12

Penalty Due

$654 .87
$1 ,114 .84

Interest Due

$478 .2s
$641 .90

ITIIE TAX ASSESSED HEREIN HAS BEEN ESTIMATED AND/OR DETERMINED
TO BE DUE IN ACCORDANCE I^IITH THE PROVISIONS OF SECTION 1138 OF
THE TAX LAT.I AI{D MAY BE CHALLENGED THROUGII TIIE ITEARING PROCESS
BY THE FILING OT A PETITTON I{ITHIN 90 DAYS. I II

2. The above Notlce and Demand issued to petl"tloner (Findlng of Fact rrlr')

stems from assessments issued against Don Laks VoJ-kswagon, Incorporated, as a

result of that cntityfe timel-y ftling of sales and use tax returns for the

periods at lssue, whlch returns had no remittance of the tax shown as due

thereon.

3. 0n August 20, 1983, the Audlt  DlvLsl"on lssued to pet l" t loner '  Donald F.

Laks, as offlcer of Laks Chevrolet Corporatlon, a Notice and Demand for Payment

of Sal-es and Use Taxes Due, for the perlod ended November 30, 1982 tn the

amount of $20 ,539.03 plus penalty and interest accrued to the date of lssuance

of the not ice.
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The notice provided on lts face the followlng explanation aB the basls for

Lssuance, together with a detalled breakdown of the amounts aasessed for the

quarter ly per iod at lssue: " [y]ou are personal ly l lable as a responel-ble

off l "cer of Laks Chevrolet Corporat lon under sect ion 1131(1) and 1133 of the Tax

Law.rt

Tax Due
0zo_lffiog

Penalty Due
$ 2 , 8 8 2  . 3 9

Interest Due
$2 ,007 .56

ITIIE TAX ASSESSED HEREIN HAS BEEN ESTIMATBD AI\TD/OR DETERMINED TO BE
DUE IN ACCORDANCE I^IITH TIIE PROVISIONS OF SECTION 1138 OF TIIE TN( LAW
AITD I4AY BE CHALLENGED THROUGH TIIE ITEARING PROCESS BY THE FILING OF A
PETITION WITHIN 90 DAYS." '

4. The above Notl-ce and Demand iseued to petitioner (Finding of Fact "3rr)

stems from an assesament lssued agalnst Laks Chevrolet Corporatl-on, as a result

of that entttyrs tlnely ftltng of a sales and use tax return for the perlod at

lssue, which return had no remittance of the tax shown as due thereon.

5. That the anounta of tax, penalty and interest charged to Donald Laks

in the notices and denands for paynent of sales and use tax due are those whlch

had accrued agalnst the corporate entl"tl.es up to the date of the Lssuance of

the not lces to pet l t loner.

6. That the Audit Divislon did not dl"spute the amounts of tax shorfir

on the sales and use tax returns flLed by the corporations.

7. That petitioner presented no evidence or testimony l-n support of

due

hls

petltion, relylng solely upon the 1egal argument that under the partl"cular

factual circumstances, the State Tax Commisslon is wlthout authorlty to hold an

administrative hearlng to determlne petltionerrs llablLlty as a person requlred

to col-lect tax. A determl.nation by this body that no administrative remedy lles

ln thls situation would remove a potentlal obstacle to Judicial actlon by petttloner.

Period Endin
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8. Petitioner submitted proposed findings of fact l-6 whlch are substantLally

incorporated in Findings of Fact 1-6 hereln.

CONCLUSIONS OF LAW

A. That. where as here, timely and correct returns rrere subnl-tted lacklng

only the remittance of tax as sholrn as due thereon, thl"s CounissLon is not

empowered to determine petitlonerrs liablllty as "a person requlred to collect

taxrr for the corporationts unpal,d sales taxes in an admLnistrative hearing.

[Matter of  Parsons v. State Ta1 Coryission, 34 N.Y.2d 190(f974)t  Ualter of  Wll l fan n.

Ha11 v .  S ta te  Tax  Commlss l "on ,  108 A.D.2d 488 (Th i rd  Dept .  1985)1 .

B. That slnce this Commisslon does not have authority to determine

pet l t ionerfs l labl l - i ty at  an admlnlstrat ive hearing, the pet l t lon l .s dlsnlssed.

DATED: Albany, New York STATE TN( COMMISSION

JAN 2 81986
PRESIDENT
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rA-35 ,(e176) S t a t e  o f New York - Department of Taxation and Flnance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS5S

Date of Request

'/?r/*/

t*trppeals Bureau
Roem 1O7 . Bldg. #.9

, Nev Yorfi 1222n

Reguested Vnx f-pp*ets Bureau
F<.com W7 - Blds. #9
S*ate Campus

please f ind most recent address of taxpayer descr ibed beLow; return to Person named above.

Social  Securi ty Number Date of Pet i t ion

fr;. ,/er/* a

Address

eWDl
? 7a/fr4.

Resul ts  of  search by Fi les

nP Pi-P3'?z- z/za/FQ
a d d r e s s :

Sec t i on

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, 1986

Donald F. Laks
Off lcer of Don Laks Volkswagon,
7310 E. Quaker Road
Orchard Park, NY L4L27

Inc. & Laks Chevrolet Corp.

Dear Mr. Laks:

Please take notlce of the Decision of the State Tax Gonnlssion encLosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding l"n court to revlelt an
adverse declsion by the State Tax ConrmissLon may be lnstituted only under
Article 78 of the Clvll Practice Law and Rules, and must be comrnenced ln the
Supreme Court of the State of New Yorkr Albany County, within 4 months from the
date  o f  th ls  no t ice .

Inqul,ries concernlng the computatlon of tax due or refund all-owed in accordance
with thls dectsl"on may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltigatlon Unlt
Bulldtng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petit,ioner I s Representatlve
Ralph J. Gregg
2100 Matn Place
Buf fa lo ,  NY 14202
Taxlng Bureaurs Representatlve



STATE OF NEht YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DONALD F. LAKS, OFFTCER OF
DON LAKS VOLKSWAGON, INCORPOMTED

and
LAKS CIIEVROTET CORPOMTION

for Revisl"on of a Determlnatl-on or for Refund
of Sales and Use Taxes under Articl-es 28 and
29 of the Tax Law fot the Periods ended
August 31, 1982 and November 30, L982.

DECISION

Petl"t,loner, Donald F. Laks, 7310 East Quaker Roadr Orchard Park, New Yorkr

L4I27, f l1ed a pet i t lon for revlsion of a determlnat lon or for refund of sales

and use taxes under ArttcLes 28 and 29 of the Tax Law for the periods ended

August 31, 1982 and November 30, 1982 (Fl le No. 46347 and 47811).

A hearlng was held before James J. Morr is,  Jr. ,  I lear lng Off icer,  at  the

off ices of the State Tax Commisslon, State Off ice Bul lding, 65 Court  Street,

Buffalo,  New York, on March 14, L985 at 1:15 P.M., with al l -  br l"efs to be

submitted by May 15, 1985. Pet i t ioner appeared by Ralph J. Gregg' Esq. The

Audit  DLvlsion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counsel) .

ISSUE

Whether the State Tax Commissl.on has jurisdiction to conduet an administratlve

hearing regardlng petltJ"oner, Donald F. Laks, wlth respect to hLs personaL l-tabtLlty

for unpald sales taxes of Don Laks Volksrragon, Incorporated and Laks Chevrolet

Corporatl"on and, tf so, whether petitloner lras a person responslble for the

paytrent of such taxes.
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FINDINGS OF FACT

1. On June 20, 1983, the AudLt Divls lon l -ssued to pet l t ioner '  Donald F.

Laks, as officer of Don Laks Volksrilagon, Incorporated, a Notlce and Demand for

Paynent of Sales and Use Taxes Due, for the perl"ods ended August 31, 1982 and

November 30, 1982 in the amount of $15 r78I.63 pl-us penalty and lnterest accrued

to the date of issuance of the notLce

The notLce provided on lts face the fol-lowing explanatLon as the baeie for

lssuance, together wlth a detailed breakdovm of the amounts asseased for each

of the quarter ly per iods at lssue:

"[y]ou are personal- ly l tabLe as a responsible off lcer of Don
Laks Volkswagon Inc. under Sect lons 1131(1) and 1133 of the Tax
Law.

Period Ending

08131182
rL l30 l82

Tax Due

$5 ,540 .5  1
$L0 ,24L .L2

Penalty Due

$664 .87
$1 ,114 .84

Interest Due

$478.2s
$ 6 4 1  . 9 0

'TIIE TAX ASSESSED HEREIN HAS BEEN ESTIMATED A}ID/OR DETERMINED
TO BE DUE IN ACCORDANCE WITH TITE PROVISIONS OF SECTION 1138 OF
THE TAX LAW AND MAY BE CHALLENGED TITROUGII THE HEARING PROCESS
BY THE FILING OF A PETITION I^IITHIN 90 DAYS. I II

2. The above Notice and Demand issued to petltl"oner (Finding of Fact "1")

stems from assessmenta lssued agal.nst Don Laks VoLkswagon, Incorporated' as a

result of that entityrs tlmely fll lng of sales and uge tax returne for the

perlods at lssue, which returna had no remittance of the tax shown ae due

thereon.

3. On August 20, 1983, the Audit  Dlvls lon lssued to pet l t loner,  DonaLd F.

Laks, as offlcer of Laks Chevrolet Corporation, a Notlce and Demand for Payment

of Sales and Use Taxes Due, for the period ended November 30r 1982 ln the

amount of $20,539,03 plus penalty and interest accrued to the date of iseuance

of the not ice.
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The notice provl"ded on lts face the foJ-lowing explanatlon as the basls for

lssuancer together with a detaiLed breakdown of the auounts aasesaed for the

guarter ly per iod at lssue: t ' [y]ou are personal ly l iable as a responsLble

off icer of Laks Chevrolet Corporat lon under sect lon 1f31(1) and 1133 of the Tax

L a w . t t

Period Ending
L L  1 3 0  |  8 2

Tax Due
076Fog

Penalty Due
$ 2  , 8 8 2  . 3 9

Interest Due
$t6ffi6-

1n

had

the

ITHE TAX ASSESSED HEREIN HAS BEEN ESTIMATED AND/OR DETERMINED TO BE
DUE IN ACCORDANCE !ilITH TliE PROVISIONS OF SECTION 1138 OF THE TAX LAW
AND MAY BE CHALLENGED THROUGTT TIIE HEARING PROCESS BY THE FILING OF A
PETITION I^IITHIN 90 DAYS. I rl

4. The above Notlce and Demand issued to petltloner (Flnding of Fact "3tf)

stems from an assessment issued against Laks Chevrolet Corporatiorlr Be a result

of that entityts ttmely fll lng of a sales and use tax return for the perLod at

issue, which return had no remittance of the tax shown as due thereon.

5. That the amounts of tax, penalty and interest charged to DonaLd Laks

the notices and demands for paynent of sales and use tax due are those whLch

accrued against the corporate entl"ties up to the date of the issuance of

not ices to pet i t ioner.

6. That the Audit Divlslon dld not dispute the amounts of tax shown due

the sales and use tax returns f ll-ed by the corporat,ions.

7. That petitioner presented no evidence or testimony ln support of his

petltion, relylng solely upon the legal argument that under the particular

factual clrcumstances, the State Tax Commission is without authority to hold an

adml"nistrative hearl-ng to determLne petl-tloner I s liablLlty as a person required

to collect tax. A determinatl-on by thts body that no admlnistratlve remedy J.les

ln this situatlon would reuove a potentlal obstacle to judiclal actl"on by petltloner.
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8. Pet i t ioner submltted proposed f indings of fact 1-6 whlch are substant lalLy

incorporated in Findlngs of Fact l -6 herein.

CONCLUSIONS OF LAW

A. That lrhere as here, timely and correct returns nere subnitted lacklng

only the remittance of tax as shown as due thereon, thls CopraLssion ls not

enpowered to determine petltionerfs llablll-ty as t'a person requlred to collect

tax[ for the corporationrs unpald sales taxes in an admtnistratlve hearl"ng.

lMatter of  Parsons v. State Tax Cornmisslon, 34 N.Y.2d 190(1974);  l , Iat ter of  Wll l lan R.

Hal1 v .  State Tax.Cos4{gs: !on,  108 A.D.2d 488 (Thl rd Dept .  1985)1.

B. That since thls ConnnLsslon does not have authorl-ty to deternlne

pet l t lonerts l labi l l ty at  an adnLnistrat ive hearing, the pet l- t lon ls dlsnlseed.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 B 1986
PRESIDENT


