
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

L & lt Auto Repairs, Inc.

for Redeterninatton of a Defictency or RevLeton
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
PerLod 3l  L |7g-LL 130 |  80.

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, being dul-y sworn, depoees and Bays that
he/she ls an enployee of the State Tax Connlgelon, that he/ehe le over 18 yearg
of ager aod that on the 20th day of November, L986, he/ghe served the wlthLn
notl"ce of Declslon by certlfled nail upon L & W Auto Repairs, Inc. the
petitloner ln the wlthln proceedlng, by encLosLng a true copy thereof ln a
securely sealed postpald wrapper addressed ag fotLows:

L & W Auto Repatrs,  Inc.
c/o Isaac Sternhetu & Co.
5612 lSrh  Ave.
Brooklyn, NY LL2O4

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
posc offtce under the exclusive care and custody of the Untted States Postal
Servtce wlthin the State of New York.

That deponent further
herein and that the address
of the pet l t loner.

Sworn to before ne thls
20th day of Noveuber,  1986.

says that the sald addressee 1g the petlttoner
set forth on sald ltrapper ls the Last known addrees

thortzed to adrntnlster oaths
pursuant to Tax Law sectLot L74
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Revlslon
Use Tax
for the

State of New York :
g s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ts an enployee of the State Tax Coumlsslon, that he/ghe ls over 18 yearg
of age, and that on the 20th day of November, L986, he served the withla ootl.ce
of DecisLon by certlfled nall upoo Isaac Sternhelm, the representatlve of thE
petltLoner ln the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpald lrrapper addreesed as follolre:

Isaac Sternhein
Isaac St,ernheim & Co.
56L2 LSth Avenue
Brooklyn, NY 11204

and by depositlng same enclosed tn a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Uolted States Postal
Servlce wLthln the State of New York.

That deponent further says that the sald addresaee l.s the representatlve
of the petLtloner herein and that the address get forth on sal.d lrrapper ls the
last known address of the representatl"ve of the petltloner.

Sworn to before ne thls
20th day of November, 1986.

pursuaot to Tax Law sectlon 174
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November 20, 1986

L & W Auto Repatrs,  Inc.
c/o Isaac Sternheln & Co.
5612 18 th  Ave.
Brooklyn, NY II204

Gentlenen:

PLease take notlce of the Declsion of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of review at the admlnistrat,Lve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng in eourt to revlew ao
adverse decLsion by the State Tax Co 'nlssl.on may be lnetltuted only under
Arclele 78 of the Ctvtl Praetlce Law and Rulee, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthLn 4 months fron the
date of thls oot lce.

InqulrLes concerning the conputatlon of tax due or refund allowed in accordance
wlth thls decLsLon oay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Canpus
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representat lve

Petttloner I s Representative :
Isaac Sternhein
Isaac Sternheln & Co.
5612 18th Avenue
Brooklyn, NY 11204



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

of

L & W AUTO REPAIRS, INC.

for Revlsl"on of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artieles 28 and
29 of the Tax Law for Ehe Perlod March l, 1979
through Novenber 30, 1980.

DECISION

Petl t loner,  L & W Auto Repatrs,  Inc.,  c lo Isaac Sternhetn & Co.,  5612 18th

Avenue, BrookLyn, New York 1L204, flLed a petltlon for revLsl.on of a determl"natlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod l {arch 1, 1979 through Novenber 30, 1980 (ptte No. 61353).

A hearlng was held before Arthur Johoson, Hearlng Offlcer' at the offlcee

of the State Tax Conrmlgslon, Two World Trade Center, New York, New York oo

June 17, 1986 at 1:15 P.M. wlth al l  br lefs to be eubnl. t ted by JuJ.y 30'  1986.

Petl"tloner appeared by Isaac Sternhein, CPA. The Audlt Divlslon appeared by

John P. Dugan, Esq. (Gary Palmer, Esq.r of  couneel) .

ISSUES

I. Whether che Audlt Divlslon properly issued a Notlce of Determlnation

and Demand for Palment of Sales and Use Taxes Due to petLttoner in accordance

wlth the provlslone of sect lone 1138(a) and IL47(a|( f)  of  the Tax Law andr l f  so,

II. Whether petl"tloner tlnely applled for a hearlng.

FINDINGS OF FACT

1. 0n March 17,

and Denand for Paynent

Auto Repairs,  Inc. ("L

1980 for taxes due of

L982, the Audlt Divlsloo lssued a Notlce of Determlnatlon

of Sales and Uge Taxes Due agaLnet petitloner' L & W

& w"), covering the perlod March l, 1979 through Novenber 30'

$53,596.22, pl-us fraud penalty of $26,798.13 aad lotereet
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of $131947.66, for a total  of  $94,342.0L. The not lce was lssued as a result  of

L & Wrs failure to produce books and records for audlt. On the same dater ootLces

ln the same amount were issued agaLnst Louie Iacooa as preeident of L & W and

Walter Schnalenberger as vlce preeldent. Satd noclces held the officerg peraoually

llable for the taxes due fron L & I^l under sectlong 1131(r) and 1133 of the Tax Law'

2. The notLce tssued to L & W lras sent to 2434 *an.d Avenuer Bellmore,

New York Ll7L0, which was the address shown on a sales tax return narked "final

returnrr flLed on March 18, 1981 for the perlod June 1, 1980 through August 31,

1980. Acconpanylng the return lras the Certlflcate of Authorl"ty of L & W whlch

ladlcated that the corporatlon lras dlesoLved aad the J.ast day of business waa

Septenber 14, 1980. Thls notlce was returned undellvered. The envelope

lndl"cated that the addreseee moved and left no forwardlag address.

3. The notlce iesued to Louis Iacona was sent to 2151 Johnson Place,

Bellnore, New York 11710. Thle notlce was aLeo returned undellvered.

4. 0n January 2, L982, the Audlt Dlvlslon had receLved a reeponee from

tr'IaLter Schnalenberger to a letter whlch scheduled a fleld examlnatlon of

L & Wrs booke and records. The response lndlcated that Mr. Schnalenbergerts

address at the tlme was 634 14th Street, West Babylon, New York 11704. The

notlce l"ssued to Walter Schmalenberger dated Mareh 20, L982, lras sent to sald

eddress and was not, returoed by the United Statee PoetaL Servlce.

5. The nalllng record of the Department of Taxatlon and Fl.nanee for

certlfLed nall dated l,larch 17, 1982 ltsted the three aotices referred to ln

Flndlogs of Fact rr2rr ,  r t3rr  and rr4tr .
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6. Counsel for the Audlt Dlvlsion did not have a copy of the origlnaL

petl"tlon that was fl1ed with respect to the above notlces. However, a Letter

addregsed to L & W fron the Tax Appeal.s Bureau dated February 18, 1983 nakes

reference to the three notlces and lndLcates that a petltloo lraa recelved oo

October 22, 1982 or 210 days after the date the notices were lseued. Consequeotly,

L & W was advised that che petltion was oot tlmely flled and was denled a heariog.

7. 0n June 3, 1985, the Tax Appeals Bureau received a petltion from

L & Wrs repreaeatatl.ve, Isaac Sternheln, whlch requested a hearing on the

juriedlctlonal issue of the tinellness of the petltlon.

8. L & W took the posLtlon that lt nas not gLveo proper notlce of

addltlonal taxes due slnce the notlce nas sent to the forner buslnese addrese

of L & tr'I and the Audit Dlvislon was alrare that L & I'I ceased dolng buslness ln

Septenber 1980.

CONCLUSIONS OF LAI^I

A. That sect lon 1138(a)(1) of the Tax Law provldes, ln pert inent partr

that a notLce of deterninatlon of tax due shaLl be glven to the pereon LLable

for the col-lectlon or paynent of the tax and such deternioatlon ehall finally

and Lrrevocably flx the tax unless the pereon aga{nst whon it ls aesessed'

lrlthln nlnety days after glvlng of notlce of such determlnatlon ehall apply to

the Tax Co'nl"ssl,on for a hearlngr or unl€ss the Tax Comission of lts own

motlon shalL redeternlne the same.

B. That eect lon 1147(a)(1) of the Tax Law provtdes that any not lce

requlred under the provLsioas of Artlcle 28 and 29 uray be glven by nalllng the

same to the person for whon lt ls lntepded ln a postpaid envelope addreeged to

such peraon at the addrese glven ln the last return flled or appllcatlon -ade.

A ootlce of deternloatton ghal-L be nalled pronptly by regl"stered or certlfled
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maLl and any perlod of time whlch l"s deternlned accordlog to the provlsl"oos

of Artl.cle 28 by the givLng of notice shall conmence to run from the date of

nalllng of such notice. The natllng of euch notice shaLl be presumpttve

evldence of the recel.pt by the pereoa to whom lt ls addressed.

Subsectl.on (2) provldes that lf any return, claim, statement, appllcatLoor

or other document requtred to be flled lrlthln a prescrlbed perlod under Artlcle

28 is dell"vered after such perlod, the date of the UnLted State poetmark

stamped on the envelope shal-l be deened to be the date of dellvery.

C. That the Audit Dlvlston properly gave L & !J notice of the addltlonal

taxes determl"ned due by nalllng the notice by certlfled nall to the address

given on the last return f l1ed as provlded ln sect lons 1138(a) and 1147(a) (1)

of the Tax Law. The Audlt Divlslon also gave proper notl"ce to the corporate

offlcers, Loul.s Iacona and Walter Schmal-enberger. A taxpayer has the rl.ght to

rebut the presumptLon of reeeipt contalned {n sectioa LL47 (a)(1) of the Tax Law

and Lf succeseful, the nl.nety day pertod for fll lng a petltlon wll-l coilmence to

run aa of the date of actuaL recelpt of the nottce (Matter of Ruggerl.te, Inc. v.

State Tax Comntsston, 64 NY2d 688).

D. That although the notlce sent to L & W was not recel.ved' there wae

presumptl"ve evldence of recelpt of the notice sent to Walter Schnalenberger on

March 17, 1982. Sald notlce cLearly lndlcated that taxes were due fron L & W.

Accordlngly, petitloner had actual notice of the Audlt Dtvisionrs deternLnat,too

of taxes due on March 17, 1982 and did not flLe a petltlon or make appLlcatlon

for a hearlng with respect thereto before the explratlon of nlnety days from

such notlce. As a resul-t thereof, the llablllty of petltloner nas flnally aod

Lrrevocably flxed.
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E. That the petltton of L & W Auto Repalre, Inc. Ls denled and che

Notlce of Determlnatlon and Dernand for Paynent of Sal-es and Uee Taxes Due

lssued March 17, 1982 ls sustalned.

DATED: Al-bany, New York STATE TAX COMMISSION

No\/ 2 0 1986
PRESIDENT
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