
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petttion
o f

Kumax Corporation
(fornerly Melody ProductLons, Inc.) AFFIDAVIT OF }fAILING

:
for Redetermlnatlon of a Deficlency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the Perlod
9 lL l7s -2128179 .  :

State of New York :
a s .  :

County of Albany :

Dorls E. Steinhardt, being duly sworn, deposes and says that he/she is an
employee of the State Tax Commlssion, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the l r l th ln not lce of
Dectslon by certlfied nall upon Kumax Corporatlon (fornerly Melody Productlons,
Inc.) ,  the pet l tLoner Ln the wlthln proceedinB, by encl-osLng a true coPy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Kumax Corporation
(fornerly Melody Product ions, Inc.)
205 I^r.  48rh Sr.
New York, NY 10036

and by depositlng same enclosed in a postpaid properly addressed wrapper l-n a
post office under the exclusive care and custody of the UnLted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on said wrapper ls the last knotm address
of the pet i t ioner.

Sworn to before De thls
18th day of February, 1986.

ister oaths
sec tLon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Kumax Corporat,ion
(forrnerl-y Melody Productlons, Inc . )

for Redeterml-nation of a Deficiency or Reviston
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  I  17  5-21  28  179.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt, betng duly sworn, deposes and says that he/ehe ls an
enployee of the State Tax Cornmlssion, that he/she l"s over 18 years of age, and
that on the 18th day of February, 1986, he served the wl"thln notice of Declston
by certifled nall upon Robert Konover the representative of the petitloner in
the withln proeeeding, by encloslng a true copy thereof ln a securely sealed
postpaid l rrapper addressed as fol lows:

Robert, Konove
Konove & Konove, P.C.
6 0  E .  4 2 n d  S t .
New York ,  NY 10165

and by depositlng s€rme enclosed in a postpaid properly addressed wrapper in a
post office under the excl-usive care and cuatody of the Unlted States Postal
Service wlthin the State of New York.

That deponent, further says that the said addressee is the representatlve
of the petiti.oner herein and that the addresa set forth on sald rtrapper ls the
Last known address of the representatl.ve of the petl"tioner.

Sworn to before me thls
18th day of February, 1986.

ter oa
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, f986

Kumax Corporatlon
(fornerly Melody ProductLons, Inc.)
2 0 5  W .  4 8 t h  S r .
New York, NY 10036

Gentlemen:

Please take notice of the Decision of the State Tax ComissLon enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to revl"elt an
adverse decislon by the State Tax Commission may be lnstituted only under
Article 78 of the Clvll Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date  o f  th is  no t ice .

Inqulrles concernLng the computatlon of tax due or refund allowed l"n accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and FLnance
Law Bureau - Litigatlon Unl.t
Bulldtng {f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l- t l "onerts RepresentatLve
Robert Konove
Konove & Konove, P.C.
6 0  E .  4 2 n d  S t .
New York, NY 10165
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

' 
In the Matter of the Pet i t lon

o f

KIIMAX CORPOMTION
(formerly Melody Product lons, Inc.)

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the perlod September 1, L975
through February 28, L979.

DECISION

Peti t ioner,  Kumax Corporat l -on ( formerly Melody Product ions, Inc.)  '  205

West 48th Street,  New York, New York 10036, f i led a pet i t lon for revlsion of a

determination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the perl-od Septenber 1, 1975 through February 28' L979 (Flle

N o .  4 4 3 3 5 ) .

A hearlng was held before Jean Corigl iano, I lear ing Off lcer,  at  the off lces

of the State Tax Commlssion, Two World Trade Center, New York, New York on

October  8 ,  1985 a t  9 :15  A.M.  Pet l t ioner  appeared by  Konove & Konove,  P .C.

(Robert  Konove, Esq.,  of  counsel) .  The Audit  Dlvis lon appeared by John P.

Dugan,  Esq.  (Mlchae l  G lannon,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner ls ent i t led to a refund of taxes paid.

II. Whether an erroneous conclusion of a conferee estops the State Tax

Conmisslon from denylng pet l t ionerrs appl icat ion for refund.

FINDINGS OF FACT

1. During the audit perlod ln l-ssue, petltioner, Kumax Corporation (dolng

buslness at that t ine as Me1-ody Product ions, Ine. and-herelnafter referred to

as ttKumax") operated a burlesque show conslstlng prinarl-l-y of striP acts done



-2 -

to recorded music. Kumax flled no sales tax returns taking the Posl"tion that

its shows were musical arts performances which feLl within the exclusion

provlded by sect ion 1105, subdivis ion ( f)(1) of  the Tax Lari l .

2.  On October 4, L979, the Audlt  Divis ion issued to Kumax a Not lce of

Determlnation and Demand for Payment of Sales and Use Taxes Due assertlng taxes

of $76,000.16 plus statutory penal- ty and lnterest for the perlod Septenber 1,

1975 through February 28, 1979. The asserted tax llabll-ity arose from three

sources: (1) Flxed asset accounts were examtned and showed acqulsltions of

$163r000.00. Because pet i t ioner l ras unable to substant late paynent of sales

tax at,  the t lme of acqulsi t lon, tax l ras assessed in the amount of $13'064.00.

(2) The auditor found that Kunax sold a small number of calendars and records;

receipts from the alleged sale of these ltems were comblned wlth the proceede

from the sale of admisslon tl"ckets. (3) A11 sal-es recelpts \tere treated ae

taxabLe on the theory that theatrl"cal exhtbltlons of a pornographl,c nature dld

not come within the excluslon for dramatlc or muslcal arts performances.

3. Pet i t ioner f i led a t imely pett t ion and, on October 7, 1981, a pre-hearlng

conference lras held in the New York Distr ict  Off ice. The Conferee proposed a

cancellation of aLL tax assessed on admisslon charges but sustained that portlon

of the assessment based upon fixed asset acquLsltions (or leasehoJ-d improvements)

and the alleged sale of caLendars and records. FoJ-lowing the conference, Petitioner

subnitted proof of paynent of tax on some of the flxed aaseta purchased. On thls

basis, the Audlt Divtsion lssued a Notlce of Assesement Review asserting an

adjusted tax due of $10 1843.84 plus ninlmum statutory lnterest.

4. The petitLoner, by its attorney, slgned a l,l ithdrawal of Petitlon and

Dlscontinuance of Case dated Aptrll 14, L982 agreelng to the revised tax. A



-3-

deferred paynent agreement was entered into between petltloner and the Tax

Conpl lance Bureau. As of February 10, 1983 payments amountlng to $11,913.90

were made pursuant to thls agreement.

5. At the pre-hearlng conference, the Audit Divlsion had cited a State

Tax CornnLsslon decision, Matter of  Flahrs of Syracuse, Inc.,  State Tax Comisslon,

November 28, 1980, as control l ing authori t ,y to support  l ts posl t lon that

pet l- t ionerrs f lxed asset acquisi t ions were subJect to sales tax. In December

L982, pet i t loner rrrote to the Audit  DlvLsion to br ing to l ts at tent ion the

decislon of the Appel late Divis lon, Third Department ln Flahrs of Syracuse, Inc.

v.  Tul- l -y,  89 A.D.2d,729, annuJ-l lng the deternlnat lon of the State Tax ComLsslon.

In effect,  the pet l t ioner requested a refund of taxes paid on the basls that

the Audit Divlslonfs posltion and the withdrawal- of petl"tlon were grounded ln a

mutual mistake of law.

6. The Audlt  Divis ion denled pet l t ionerts request for refund explainlng

that such a request was barred by the statutory tlne limitations set forth ln

sect lon 1139 of the Tax Law. Thereafter,  pet i t ioner f i led a t lnely pet l t lon

protesting the refund denial, and a pre-hearlng conference was held on Februat! 9,

1984. Ignoring the lssue of t ineLlness, the conferee concluded that PetLt lonerrs

leasehold improvements should not have been subjected to sales tax. 0n the

basis of the confereets representat lon that taxes pald would be refunded'

pet i t loner,  by i ts president,  s igned a second lr i thdrahral  of  pet i t lon dated

October 29, 1984 which stated, inter al ta:

6 .

grounds

"I understand that all refund cLalns are subject to the
approval of the Conptroller. Accordingly' this wlthdrawal
and contlnuance ls conditloned upon the grantlng of such
approval and the payment of the refund."

Pet i t lonerrs refund request was denied by the Comptrol ler on the

that the request was barred by statutory time lirnitatlons.
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CONCLUSIONS OF LAW

A. That pursuant to sectlon 1139, subdlvlslon (a) (il) of the Tax Law, an

appJ-ication for refund of taxes pald must be nade within three years fron the

date when such taxes were payable under the Tax Law. Petitioner reguested a

refund of taxes paid for the period November 30, 1975 through Februaty 28,

1979. Sect l"ons 1136(b) and 1137(a) of the Tax Law required that sal-es taxea

for the last quarter of this audit period be paid by March 29, L979. Consequentlyr

pet l- t loner 's request for refund, made on or about December 3, L982' was barred

by the three year statutory tine llnltation.

B. That sect lon 1139, subdivis lon (c) of  the Tax Law provides that a

person shall not be entttled to a refund of a tax determined to be due Pursuant

to section 1138 of the Tax Law where he has had a hearlng or failed to avail

hlnself  of  his r lght to a hearl"ng as provided for tn sect ion 1138. Fol lowlng a

pre-hearing conference, pet i t ioner voluntar l ly agreed to pay a revised assessment

of $10,843.84 and executed a Not lce of Withdrawal of Pet i t ion and DiscontLnuance

of Case on Aprll 14, L982. In thus chooslng not to pursue the adminlstratlve

remedies provlded by law, petltioner forfelted any entitlenent he may have had

to a refund of taxes paid.

C. That where a conferee proposes a resolution of a controversy which

entai l -s a refund, approval of  the Conptrol l -er is necessary [20 NYCRR 601.4(c)(3)] .

Moreover, the State Tax Cornmlssion RuLes of Practlce and Procedure (20 NYCRR

601.4) make i t  c lear that the confereers authori ty to resolve disputes is

conf ined by the framework of the Tax Law [20 NYCRR 601.4(c)(1)] .  Nelther the

Conptroller nor the State Tax Cornrnission is bound by a resolution whlch ls in

direct confl-ict with the Tax Laro.



Inc . )  l s  den ied  ln  a l l  respec ts .

DATED: Albany, New York

FEB X $ i$$$

-5-

D. That the petitlon of Kumax Corporatlon (fornerly l"lelody Productions r

STATE TN( COMMISSION

PRESIDENT

COMMISSIONER
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rA-36 (e176) State of  New York - Department of Taxation
Tax Appeals Bureau

REOUEST FOR BETTER ADDRESS

and Finance
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Results of search by Fi les

a d d r e s s :

l_l s"r" as above, no better address

Searched by Sect lon Date of Search
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 18, f986

Kumax Corporatton
(fornerly Melody Product, lons, Inc.)
205 W. 48rh Sr .
New York, NY 10036

Gentlemen:

Please take not ice of the Declslon of the State Tax Coumlssion enclosed
herewlth.

You have now exhausted your righC of review at the admlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
adverse decl"sion by the State Tax Comrnlsslon may be instituted onl-y under
Article 78 of the Civil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 monthe from the
date of thl"s not lce.

Inquiries concerning the conputation of tax due or refund allowed ln accordance
with this decl-slon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unlt
Bulldlng /f 9, State Campus
Albany, New York 12227
Phone / l  (518) +57-2070

Very truly yours'

STATE TAx COMMISSION

cc: Pet l t ionerrs Representat lve
Robert Konove
Konove & Konove, P.C.
6 0  E .  4 2 n d  S t .
New York, NY 10165
Taxing Bureaurs Representatlve



STATE OF NET.J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

KIN{N( CORPORATION
(fornerly Melody Product ions, Inc.)

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 ard 29
of the Tax Law for the perlod September 1, L975
through February 28, L979.

DECISION

Petl- t ioner,  Kumax Corporat ion ( formerly Melody Product ions, Inc.)  '  2O5

West 48th Street,  New York, New York 10036, f l led a pet l t lon for revision of a

determination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the perlod Septenber 1, 1975 through Februaxy 28,1979 (f l le

N o .  4 4 3 3 5 ) .

A hearlng was held before Jean Cortgl lano, Hearlng Off icer,  at  the off ices

of the State Tax Commisslon, Two World Trade Center, New York, New York on

October  8 ,  1985 a t  9 :15  A.M.  Pet i t ioner  aPPeared by  Konove & Konove,  P .C.

(Robert  Konove, Esq.,  of  counsel) .  The Audlt  Divl"slon appeared by John P.

Dugan, Esq. (Michael-  Glannon, Esq. '  of  counsel) .

ISSUES

I. Whether petltioner ls entitLed to a refund of taxes pald.

I I .  Whether an erroneous conclusion of a conferee estoPs the State Tax

Comnlssion from denylng pet i t loner 's appl icat ion for refund.

FINDINGS OF FACT

1. During the audlt period l-n lssuer petitioner, Kumax Corporatlon (dolng

buslness at that tlme as Melody Productions, Inc. and herel-nafter referred to

as "Kumax") operated a burlesque show consisting prlnaril-y of strlP acts done
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to recorded music. Kumax filed no sales tax returns taklng the posltlon that

lts shows were musical arts performances whlch fel-l within the excluslon

prov lded by  sec t lon  1105,  subd iv ls ion  ( f ) (1 )  o f  the  Tax  Law.

2. 0n October 4, L979, the Audlt  Divls ion issued to Kumax a Not lce of

Determlnatlon and Denand for Paynent of Sales and Use Taxes Due assertlng taxes

of $76,000.16 plus statutory penal- ty and lnterest for the perlod Septenber 1,

1975 through February 28, 1979. The asserted tax liabill-ty arose from three

sources: (1) Fixed asset accounts lrere examined and showed acquisitlons of

$163,000.00. Because pet l t ioner was unable to substant iate paynent of sales

tax at the t ine of acquisl t lon, tax nas assessed ln the amount of $131064.00.

(2) The auditor found that Kumax sold a small number of calendars and records;

receipts from the alleged sale of these items were comblned wlth the proceeds

fron the sale of admlssion t ickets.  (3) A11 sales receipts were treated as

t,axable on the theory that theatrical exhlbltions of a pornographic nature did

not come within the excluslon for dranatic or musical arts performances.

3. Pet i t ioner f i led a t , imely pet i t lon and, on October 7, 1981, a pre-hearlng

conference r i las held in the New York Distr ict  Off ice. The Conferee Proposed a

cancellation of all tax assessed on adnission charges but sustalned that Portlon

of the assessment based upon fixed asset acqulsitlons (or leasehold lmprovements)

and the alleged sale of calendars and records. Followlng the conference, petltloner

subnitted proof of paynent of tax on some of the fixed assets purchased. On this

basls, the Audit Dlvision lssued a Notlce of Assessment Revielt asserting an

adjusted tax due of $10,843.84 plus minimum statutory lnterest.

4.  The pet i t l -oner,  by i ts at torney, s igned a Wlthdrawal- of  Pet i t l -on and

Dl-scontinuance of Case dated Aptrll 14, 1982 agteeing to the revised tax. A
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deferred payment agreement was entered lnto between petitl,oner and the Tax

Conpl iance Bureau. As of February 10, 1983 paynents amounting to $11,913.90

were made pursuant to this agreement.

5. At the pre-hearing conference, the Audit  Dlvls ion had cl ted a State

Tax Cornrnission declsion, Matter of  Flahrs of Syracuse, Inc.,  State Tax Comlgeion,

November 28, 1980, as control l ing authorl ty to support  i t6 posi t lon that

pet,it,l-onerts flxed asset acquisitions were subject to sales tax. In December

1982, petitioner wrote to the Audit DLvision to brlng to lts attention the

decision of the Appel late Divls ion, Third Department in Flahrs of Syracuse' Inc.

v.  Tul ly,  89 A.D.2d,729, annul l lng the determinat lon of the Stat,e Tax Cormnlsslon.

In effect,  the pet i t ioner requested a refund of taxes paid on the basis that

the Audit Dl-vl-sionrs positlon and the withdrawal of petltlon were grounded ln a

mutual mistake of law.

6. The Audlt Division denied petltlonerts request for refund explaining

that such a request was barred by the statutory tlne linltatlons set forth l"n

sect ion 1139 of the Tax Law. Thereafter,  pet i t loner f l led a t funeLy Pet l t lon

protest,ing the refund denial, and a pre-hearlng conference was heLd on Februax! 9,

1984. Ignorlng the lssue of t imel lness, the conferee concluded that petLt lonerfs

leasehold lmprovements should not have been subjected to eales tax. On the

basls of the confereets representat lon that taxes paid would be refunded'

petltl.oner, bI its presl-dent, signed a second wlthdrawaL of petitlon dated

October  29 ,  1984 wh ich  s ta ted '  in te r  a l la :

6 .

grounds

"I understand that all refund clains are subject to the
approval of the Conptroller. Accordlngly, thls wlthdrawal
and contlnuance ls condltioned upon the granting of such
approval and the payment of the refund.tt

Petitl-oner's refund request was denled by the Cornptroller on the

that the reguest was barred by statutory tlne llnitations.
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CONCLUSIONS OF LAW

A. That pursuant to sect lon 1139, subdivis lon (a) ( i i )  of  the Tax Lawr an

appllcatlon for refund of taxes paid nust be made wlthin three years from the

date when such taxes \rere payable under the Tax Law. Petitloner requested a

refund of taxes pald for the period Noveuber 30, 1975 through February 28,

1979. Sect ions 1136(b) and 1137(a) of the Tax Law required that sales taxeg

for the last quarter of this audlt  per iod be patd by March 29, L979. ConsequentLy,

pet i t lonerts request for refund, made on or about December 3, L982, was barred

by the three year statutory tine linltatlon.

B. That sect ion 1139, subdlvis ion (c) of  the Tax Law provides that a

person shal-l not be entltled to a refund of a tax deternined to be due pursuant

to section 1138 of the Tax Law where he has had a hearlng or falled to avaLl

hlnself  of  his r ight to a hearing as provided for ln sect lon 1138. FoJ-lowlng a

pre-hearlng conference, petltioner voluntarLLy agreed to Pay a revlsed asaessment

of $10r843.84 and executed a Not l"ce of Wlthdrawal of Pet i t ion and Dlscont inuance

of Case on AprlL 14, 1982. In thus choosing not to pursue the adninl-strative

remedies provlded by law, petitloner forfeited any entitlement he nay have had

to a refund of taxes paid.

C. That where a conferee proposes a resolutlon of a controversy which

enta l l s  a  re fund,  approva l  o f  the  Compt ro l le r  i s  necessary  [20  NYCRR 501.4(c ) (3 ) ] .

Moreover, the State Tax Commisslon Rules of Practice and Procedure (20 NICRR

601.4) make i t  c l-ear that the confereers authorj" ty to resolve disputes Is

conf ined by the framework of the Tax Law [20 NYCRR 6OI.4(c)(1)] .  Neither the

Comptroller nor the State Tax Commisslon ls bound by a resolutlon which is ln

direct, confllct with the Tax Law.
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D. That the petitl"on of Kumax Corporatlon

Inc.)  is denied ln al- l -  respects.

DATED: Albany, New York

FEB 181$86

(formerly Melody Productions,

STATE TN( COMMISSION

PRESIDENT


