
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
of

Edward Kubasak :
Off lcer of Br ldge Sunoco Servlce Stat lon, Inc.

for Redetermlnatlon of a Deftciency or RevLsl-on :
of a Deternination or Refund of Sal-es and Use Tax
under ArticLe(s) 28 & 29 of the Ta:r Law !
fo r  the  PerLod L2 / I /78-813I /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and eays that
he/she ls an empl-oyee of the State Tax Connlsslon, that he/she is over 18 years
of age, and that on the 5th day of December, 1986, he/she served the wlthln
notlce of Declsion by certifled maLl upon Edward Kubasak, Officer of Bridge
Sunoco Servlce Statlon, Inc. the petttloner tn the within proceedlng' bI
encl-osing a true copy thereof ln a securely sealed postpald lrrapper addressed
as follohrs:

Edward Kubasak
Officer of Bridge Sunoco
80 Klnghorn Street
Staten Island, New York

Servlce Stat lon, Inc.

L0312'

and by deposlting same enclosed ln a postpald properJ-y addressed wrapper ln a
post offlce under the excl-usive care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the eald addressee Ls the petitloner
hereln and that the address set forth on saLd wrapper ls the laet known addreee
of the petlt ioner.

Sworn to before me thls
5th day of December, 1986.

ster oat
pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion :
o f

Edward Kubasak :
Offlcer of Bridge Sunoco ServLce StatLon, Inc.

for Redetermination of a Deficlency or Revl.sl.on :
of a Determination or Refund of Sales and Use Tax
under Art lc le(s) 28 & 29 of the Tax Law :
fo r  the  Per iod  LL lL /78-8 /3L182.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposee and says that
he/she ls an empJ-oyee of the State Tax Cor',misslon, that he/she ls over 18 yeara
of age, and that on the 5th day of December, 1986, he served the nlthln notlce
of Decislon by certl.fled mail upon Wllllan T. Barbera, the representatl.ve of
the petltioner ln the within proceeding, by encloelng a true copy thereof Ln a
securely sealed postpal-d wrapper addressed as follows:

Wllltan T. Barbera
l l l  l JoL f rs  Lane
Pelham, NY 10803

and by depositlng same enclosed ln a postpald properLy addressed wraPPer ln a
post offlce under the excl-usLve care and custody of the United States Postal
Service withln the State of New York.

That deponent further saye that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on saLd wraPper ls the
last known address of the representatlve of the petLtloner.

Sworn to before me this
5th day of Decenber,  1986.

pursuant to Tax Law sectlon I74
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December 5, 1986

Edward Kubaeak
OffLcer of Brldge Sunoco Servlce Station, Ioc.
80 Klnghorn Street
Staten lgland, New York 10312

Dear Mr. Kubasak:

Please teke noclce of the Decislon of the State Tax Conrniseion encloeed
herewtth.

You have now exhausted your rlght of revlew at Ehe administratlve level.
Pursuant to sectlon(e) 11.38 of the Tax Law, a proceedlng la court to revlew an
adverse declslon by the State Tax Connlsslon may be loEtltuted only under
Article 78 of the Clvll Practice Law aod Rules, and uust bs conmenced 1o the
Supreme Court of the State of New York, Albany Countlr lrlthlo 4 nonthe from the
date of thls not lce.

Inqulrtes concernlng the computation of tax due or refund allowed la accordance
wtth this declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Asgessment Revlew Unlt
Bulldlng #9, State Campus
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxtng Bureaurs Representatlve

Petitloner I s Repreeentatlve:
Wllllan T. Barbera
111 Wol f re  Lane
Pelham, NY 10803



STATE OT' NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

EDWARD KUBASAK,
oFFICER OF BRIDGE SUNoCO SERVICE STATToN, INC.

for Revislon of a Determioation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod December 1, L978
through August 31, 1982.

DECISION

PetLtLoner, Edward Kubasak, officer of Brldge Sunoco Servlce Statlonr

Inc.,  80 Klnghorn Street,  Staten Island, New York 10312' f l led a pet l t lon for

revlglon of a deterninatlon or for refund of sales aod use taxes under Artlclee

28 and 29 of the Tax Law for the period December 1, 1978 through August 31,

1982 (Fl le Nos .  50892 and 53861).

A hearlng was heLd before Frank A. Landers, Hearl"ng Offlcer, at the

offlces of the State Tax Conmisslon, Two I'Iorld Trade Centerr New York' New

York, on June 19, 1996 at 9:15 A.M., with al l  br iefs to be f l led by Septenbet 2,

1986. Petitloner appeared by WlJ.lLarn T. Barbera, Esq. The Audlt Dlvlelon

appeared by John P, Dugan, Esq. (Uart  F. Volk,  Esq.,  of  coungel) .

ISSUES

I. Whether the Audlt DlvisLon properly decermlned the eal-es tax Ll.ablllty

of Brldge Sunoco Servlce StatLon, Inc. for the perlod December 1, 1978 through

August 31, L982.

II. Whether petLtl"oner Edward Kubasak nas a pereon required to collect ta:(

withln the neanlng of sectlon 1f31(1) of the Tax Law and, therefore, could be

held personally llable for any taxes due fron Brldge Sunoco ServLce Statlon'

Inc. pursuant to sectl"on 1133(a) of the Tax Law.
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FINDINGS OF FACT

1. During the perlod under consLderatlon, Brldge Sunoco Servtce Statlonr

Inc. ("Brldge") operated a gas statl.on at.579 92nd Street, Brookl5m, New York.

Fol-Lowlng an audlt conducted ln 1982 and 1983, petltloner, Edward KubaEak, wag

lnformed by notLces of deternlnatlon and demande for paynent of sales and use

taxes due that he was llable as a responslble person under Tax Law SS1131(1)

and 1133 for taxes owed by Brldge as determined undet Tax Law $1138. The flret

not lce, dated January 20, 1984, asserted a tax due of $180,892.12, plue a 50

percent fraud penalty of $90,446.07 and loterest of  $92'233.28'  for a cotal

amount due of $363,571.47 for the perlod December 1, 1978 through Februaty 28,

1981. The second not lce, dated June 4, 1984, aseerted a t tu( due of $35'582.83,

plus a 50 percent fraud penal- ty of $17,79I.42 and loterest of  $13r6L7.O7, for a

totaL anount due of $661991.281 for the perlod March 1, 1981 through

November 30, 1981. The thtrd aod flnal notl"ce, dated Auguet 20, 1984, aseerted

a tax due of $35'497.00, plus a 50 percent fraud penalty of $17,748.50 aad

lntereet of $10,813.31, for a total  amount due of $641058.81 for the perlod

December 1, 1981 through August 31, L982.

2. On March 5, 1982 and February 22, 1983, the petlcloner, oa behalf of

Brldger executed conaent,s extendlng the perlod of Llnltattons for lseulag ao

asaessment for sales and use taxes. Petttloner indLcated his tltLe ae preeldeot.

3. Throughout lts audlt of the books and records of Brldge, the Audlt

Divlsloo coumunlcated wlth petltioner at the buslness preulsee and at hls hone

concernlng the affalrs of Brldge. Oa June 8, L982, petltloner advlsed the

The total amount due as
lnteresc, as the result
lncorrectly stated. It

stated otr the notice ls correct' however' the
of au apparent typographlcal error' waa
ehou ld  have been $13,617.03 .
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auditor that hls accountant had lost the bookg and records. Based on pump

prl"ces, the audltor first couputed a markup on gaeollae of L0.97 perceot. The

auditor next applled the markup to Brldgefs gasollne purchaees for che perlod

September 1979 through July 1982 as eupplied by the Sun OLl Co. ("Sun") ro

deter"nlne audited taxabLe gasoline sales of $3,534,205.70. The audltor thea

computed oi1 sales of $6,958.58 for thls perlod by narking up o11 purchaeee aa

supplled by Sun by 100 percent. (Thls markup waa based on the Audlt Divlsloors

experlence.) The audltor computed totaL audlted taxable sal-es for the perlod

Septenber 1979 through July 1982 of $3,541,L64.28 which, when compared to

taxable sales reported of $1r056,692.0O, resulted ln addlt lonal taxable seLee

of $2'484,472.28, ot a margln of error of 235.12 percent.  The nargtn of error

was applled to taxable sales reported for the entl.re audlt pertod to compute

audlted taxable eaLes of $4,463,533.60 and addlt ional eaLeg tax due of 9251,97L.95.

4, The sales and use cax returns flled on behaLf of Brldge for the

perLods ended l{ay 31, L979 through August 31, 1981 were eLgned by petttloaer,

whose tltle was indlcated as presldent.

5. At the hearlngr the Audlt Dlvlslon walved the fraud penelry and, ln

Lleu thereof,  imposed the penalty authorlzed by Tax Law $1f45(a)( l )( f ) .

6. PetltLonerts representatlve dld not contest the couputation of addltLonaL

sales tax found due, but rather cootended thag the Audlt Dlvlslon hae falled to

prove that petltloner was a person responslble for the salee tax liablllty of

Brldge.

CONCLUSIONS OF LAW

A. That section

to col-lect tax shall

1135(a) of the Tax Law provldes that

keep records of every saLe and of all

every persoo requlred

a,mouots patd,
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charged or due thereon and of the tax payable thereon. Such records ehall

lnclude a true copy of each sales sllp, lnvolce, recetpt or statemeot.

B. That sect lon Ll38(a)(1) of rhe Tax Law provldes, in pertLnent part ,

that the amount of tax due shall be determlned from such lnformation ae nay be

avallable. If necessary, the tax nay be estLoated on the ba8ls of external

lndices.

C. That the books and records of BrLdge Suooco Servlce Statlon, Inc. were

inadequate and incomplete for purposes of determinlog taxabLe seles or eales

tax due. Therefore, the use of external lndl"ces was permtsslble (Matter of Korba

v. N.Y.S. Tax Co*qlgglgq, 84 AD2d 655). Accordingly, the Audlt DlvLelonre

deterrnlnatlon of addltlonal tax due was proper pursuant to sectloo f138(a)(1)

of the Tax Law. Exactness le not requlred where lt le the taxpayerts ontr

faLlure to n,al"ntaln proper records whLch prevents exactness ln the deternLnatlon

of saLes tax lLabllity (Matter of Markowltz v. State Tax ComLsslon, 54 ADzd

1 0 2 3 )

D. That sect lon 1131(I)  of  the Tax Law provides:

"rPersons requlred to collect taxr or tpereons requtred to
collect any tax inposed by thte artlcler ehall Loclude: every vendor
of tanglble personal property or servlces;.. . Sald terms shall also
l"ncLude any offlcer, director or employee of a corporatl.on or of a
dlssoLved corporatlon...who as such offlcerr dlrector or employee ie
under a duty to act for euch corporatloo...ln conpLylag wlth any
requlrement of thls artl"cle; and any member of a partnershlp."

E. That the resolution of whether a petltloaer Ls a persoo requlred to

collect tax turns upon a factual- determinatlon ln each case (VogeL v. N.Y. State

Dept. of Taxatlon and Fl"uance, 98 Mlsc 2d 222; ChevLowe v. Koerner, 95 Mlsc 2d

388). Relevant factors in such a deternlnatl.on lnclude, but are not llnlted

to' the followLng: the day-to-day responslbllltlee of the offleer; lovolvenent
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in and knowledge of the financial affairs of the corporatloni the ldentlty of

who prepared and signed tax returns; authortty to algo cheeke.

F. That petltloner sl"gned the sales tax returns aa presldent of Bridge

Sunoco Servlce StatLon, Inc.; he coumunlcated wlth the audLtor concerniog th€

affalre of the corporatlon; and he slgned consents extendlng the statute of

Llnitatlons on behalf of the corporatlon indicatlng hle title as presldent.

Petitloner has fall-ed to establlsh by sufflcLeot evidence that he was not an

officer or enployee under a duty to act for Bridge Sunoco Servlce Statton, Inc.

AccordLngLy, petltloner lra€r a persoo requlred to collect tax wlthln the neanlag

and lntent of sectlon 113f(f) of the Tax Law and therefore has pereonal tiabtllty

for the sales tax due from Bridge Sunoco Servlce Statlon, Ioc. pursuant to

sect lon 1133(a) of the Tax Law.

G. That the petltlon of Edward Kubasak ls denled and the notlces of

deteruloatton and demandg for paynent of sales and use taxes due, ag revlsed by

the Audtt Dlvislon (eee Flndlng of Fact "5rr), are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

DEC 0 51s86
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