
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tlon
o f

Korey Salee & Servlce, Inc.
d/b I a Korey Enterprises

for Redetermlnatlon of a Deflclency or Revlslon
of a Deternination or Refuad of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Pe l " rod  9 l l l74  -  8 l3L /77 .

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, depoges and saye that
he/ehe ls an euployee of the State Tax Conmleston, that he/ehe ls over 18 years
of age, and that on the 12th day of June, L986, he/ehe served tbe wlthln notlce
of Declslon by certlfl.ed nalL upon Korey Sales & Servlce, Inc., alVla Korey
Enterprlees the petitloner ln the withln proceedlng' by encloeing a true copy
thereof in a secureLy sealed postpaLd wrapper addreseed as followe:

Korey Sales & Service, Inc.
d/b/a Korey Enterpr lses
2343 Unlon Rd.
Cheektowaga, NY L4225

and by depoeitlng same encloeed in a poetpald properly addlreeeed wrapper 1o a
post offlce under the excLusive care and custody of the Urllted Statee Postal.
Servlce wlthin the State of New York.

Thac deponent further saye
herein and that the addrese set
of the pet l t loner.

Sworn to before ne this
12th day of Juae' 1986.

that the eaid addressee ls the Petltloner
forth on sald wrapper ie the last knoltn addrees

ter oaths
sect lon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl"tlon
o f

Korey Sales & Servlce, Inc.
dlbl a Korey Enterprlsee

for Redetermlnat,ion of a Deflciency or Revislon
of a Det,ermlnatlon or Refund of SaLes & Use Tax
under ArticLe(s) 28 & 29 of. the Tax Law
f o r  t h e  P e l r o d  9 l L / 7 4  -  8 1 3 L 1 7 7 .

AFFIDAVIT OF }IAILING

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposea and eaye that
he/she ls an employee of the State Tax Comisgion, that he/she ls over 18 yeara
of ager and that on the 12th day of Juner 1986, he served the wlthln notice of
Declsion by certl"fled nall upon Joseph John Thomagr the representatlve of the
petitloner in the wlthln proceedlng, bI enclostng a true copy theteof io a
securely sealed postpald wrapper addressed as follows:

Joseph John Thonas
1807 Llberry Bank Bldg.
Buffalo, NY 14202

and by deposltLng sane enclosed ln a postpald properly add,reesed wrapper in a
post offlce under the exclusl.ve care and cuetody of the UoLted Statee Poetal
Service wlthtn the State of New York.

That deponent further says that the said addressee ls the represeutatl.ve
of the petitioner herein and that the address aet forth oq sald wrapper is the
last knolrn address of the representatLve of the petltioner.

Sworn to before me thts
12th day of June, f986.

nlster oathshorlzed
Law sectLor;- L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 12,  1986

Korey Sales & Servlce, Inc.
d/b/ a Korey Enterprlses
2343 Unlon Rd.
Cheektowaga, NY L4225

Gentlemen:

Please take notice of the Declslon of the State Tax Co'nmLdslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnLnigtratl"ve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng l,n court to revlew an
adverse decLslon by the State Tax Connnisslon may be lnstltuted only under
Article 78 of the Civll Practlce Law and Rulesr 4rd must be conrnenced 1o the
Supreme Court of the State of New York, Albany County, wlthin 4 monthe from the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordaoce
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluation Bureau
Assesement Revlew Unlt
BulldLng /19, State Canpus
Al-bany, New York 12227
Phone # (518) 457-2086

Very crull lours '

STATE TAX COUMISSION

cc: Taxlng Bureaurs Representatlve

PetltLoner I s Representatlve:
Joseph John Thomas
1807 Llberry Bank B1dg.
Buffalo, NY L4202



STATE OF NEli YORK

STATE TN( COMMISSION

In the Matter of the Petltl.on
:

o f
:

KOREY SALES A\ID SERVICE, INC. I DECTSION
DIBIA KOREY ENTERPRISES :

for Revlslon of a Deternlnatlon or for Refund :
of Sales and Uee Taxes under Articles 28 an'd,29
of the Tax Law for the Period September I, 1974 :
through August 31, L977.

:

Petitioner, Korey SaLee and Servlce, fnc. d/b/a t(orej Enterprtsea, 2343

Unl.on Road, Cheektowaga, New Yotk L4225, flled a petltlon for rcvteion of a

deternLnatlon or for refund of sales and uEe taxea under Artlcles 28 and 29 of

the Tax Law for the perlod Septenber 1, 1974 through Auguqt 31.' L977 (FtLe No.

22860) .

A hearlng was conmenced before Jullue E. Braunr llearllng Offlcer, at the

offLces of the State Tax CornnLgslon, State Off l"ce Bui lding,65 Court  Street '

Buffalo, New York, on Aprll 21, 1982 at 10:45 A.M. and wag coatlnued to concluslon

at the same off icee before James J. Morr is,  Jr. ,  Hearlng 0ff lcer,  on September 12,

1985 at 1:15 P.M. Pet l t loner appeared by Joseph John Tho{as, EBq. The Audlt

Dlvls lon appeared on Aprl l  21, 1982 by Paul B. Coburnl  Esq. (Patr lc ia L.

Brunbaugh, Esq.l of counsel) and on Septenber 12, 1985 by John P. Dugan' Eeq.

(Deborah J. Dwyer,  Esq.,  of  counsel) .

rsslJEs

Whether the Audit Dtvisioo properly deternlned addttlpnaL ealee taxee due

and owlng upon petl"tionerrg sales of tanglble pereonal profierty through vendlog

machtnes.
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FINDINGS OF FACT

1. On July 17, 1978, the Audlt Dl"vlslon lseued to Ftetl Korhum and Roee

Korhumnel dlbla Korey Enterprises a Notlce of Determlnatidn and Demand for

Paynent of Sales and Uge Taxee Due for the perlods ended November 30, L974

through Auguet 31, 1977 aesert lng tax due of $38,843.28, penaLty of $91396.32

and lnterest to the date of the Notlce. The petltloner corporatl"on Korey Salee

and Servlce, Inc. dlbla Korey Enterprlsee Ls the euccessorl to Korey Seles aod

Servlce and is carrylng on the buslness formerly conducted by I'Korey Salee and

Servicett and ttKorey EnterprLses".

2. The Audlt DlvieLon perforned an audlt upon the bdoks aod recordg of

Korey Enterprlees. SaLd entLty nae engaged ln the sale of coffee, eoda, caadyl

enacks and Julces through vendlng uachlnes. Clgarettee wdre aleo eold through

vendlng nachlnes. rrCoffee kitsrr were aleo eoLd by petLtldaer; however, eald

nkitsrr nere noc sold ln vendlng machlnes.

3. PetltLoner alleged that clgarettes rilere accountedi for eeparate and

apart, fron lte other activltles and lts buslness operat,lonrr Lneofar ae cigarettee

were concerned, nas segregated fron lts other actlvltles.

4. Cigarette ealee nere reported ln the same books apd records as Petltloner

reported lts other buslnegs activltlee, albett, l leted ln a dlfferent "column'r.

5. Only clgarette sales lrere reported on petlclonerts salee tax returne

as taxabl-e sales and none of petltlonerts other salee (allegedly noa-taxable)

were reflected on sald returns.

6. The audl"t dlscloeed that petltioner Lnproperly c@puted lte tax due

clgarette eales ln that it overpald sald tax in the amount of $11317.00 for

audlt period, credlt for whtch was ueed to lower the amoung of tax asssrted

oo

the

due

on the notlce of determlnatl"on and demand.
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7. The audltor sample tested petitlonerta purchase lnvolceg ln the period

January through June, 1975 and found that petltlonerrs unlt coet for varlous

"candy" ltems ranged fron $.06 to $.ll each and that 16 od tbie 24 tested lteue

(atlegedly sol-d at $.10 or Lees) had a unlt cost to petltl loner Ln excees of

$.10. Twelve months of pet l t lonerrs recorde eelected frod the years Lg75, Lg76

and, 1977 lrere then examlned. Sald eanpLlng revealed eales of $256,977.58 of

candy, soda, coffee and enacks which constltute petltionetlfs alleged ealee of

ltens at a prLce of $.10 or less (lncluding all candy ltede whether or oot uolt

cos t  appeared ln  excess  o f  $ .10) ,  $101r339.00  o f  c lgare t tqs  and $33 '733.71  o f

coffee kl ts.  For sald perlod, even assumlng al l  candy salee to be at S.10 or

lese, pet l t lonerrs sales of al l  $.10 or lese i teas at besE only geoerated 65.5

percent of pet l t lonerfs gross recelpts.  For the totaL audl l t  per lod'  sales

subJect to tax of $573,730.37 were deternlned whlch sales dld not lnclude

petitlonerrs sales of (a) clgarettes, upon whlch tax nas charged and pald, (b)

coffee kLts, whlch lrere not sold through vending nachl.nee and whlch the Audlt

Dlvlslon consldered not subJect to tax, and (c) snacks and Julcee, whlch ltema

the Audlt Dlvlelon consldered to be non-taxable regardless of prlce or whether

petltloner otherwlse quallfled for the exemptlons provlde{ ln the Ta:r Law with

respect to sales through vendlng machl.nee.

Applying the appllcabLe tax rate to the addltlonall eales eubJect to

tax results Ln $40,L62.12 ln tax due for the audlt  per lod whlch, af ter appl lcat lon

of the.credlt  determLned due ln pet lc lonerts favor (eee Ft lndlng of Fact 116rr) ,

re f lec ts  $38,843.36  ln  tax  due. l

1 The $.08 dlfference between the $38'843.35 deterrnlned per the audl"t
workpapers and the $38,843.28 aeeerted ln the notlce of deternlnatlon and
demand ls unexplalned.
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8. As concerns pet l t lonerrs purchases of candy, as A natter of  buelnege

routlne, speclals and promotiona !ilere regularly gLven petf.tloner Ln the nature

of buying a glven number of cattone of a particular candyl entitled one to

recelve one or tlro extra cartona free. The purchase invo[ce would only reflect

the purchase of the given number of cartons and would not reflect that petltloncr

had ln fact recelved more candy than was refLected on the purchaae lnvolce.

9. Petltioner dld not charge greater than $.10 an lten durlng the audlt

period slnce the vending machLnes in uee by petitloner duflng the audLt perlod

were not capable of acceptlng greater than $.10 per itemr and that when costg

subsequently rose, requlrlng petltl.oner to charge ln excebs of $.10 an lten'

petitloner Junked lts old nachlnes and was required to acgulre nelrer vendlng

machlnes whl.ch petitloner did eo acqulre through purchase of both new and used

machlnes.

10. Durlng the audit  per lod,

machlnes of whlch no more than 20

no more than 20 were for cLgarette

coffee and soda sales.

11. Pet i t ioner recelved a markup

petLtloner had approxinptely 125 vending

were used for candy, snacks and the llke

sales, leaving no less than 85 uachlnee

in excess of 230 pefcent

and

for

over ite costa

It was theeeon lts sales of coffee and soda through its vendlng nachl{res.

preml.ees.

L2. Pet l t lonerts candy and snack eales

of lte revenues generated from lts vendlng

soda and coffee sales that petitioner was ttlnterested lnrt end lt only provlded

the cLgarette and candy machlnes as an accom'nodatlon to lts cuetomera and ln

order to ensure LnstallatLon of lts soda and coffee naehLhes at a cugtooerrs

accounted for only 4 to 5

machtne saLee 0xcLuelve of

percent

clgarettes.
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CONCLUSIONS OF LAW

A. That eect lon 1105(d)(1f)(C) of the Tax Law provldes aa €xcspt loo to the

tax l"mposed by sectton 1105(d) of che Tax Law upon the eale of food or drlak for:

"food or drink eold through coln-operated vendlng naqhlnes at teu
cents or l-ees, provlded the vendor le prl"marlly engaged in naklng
euch sales and malntalns recorde satlefactory to the Btate tax
cornmlssion. tt

B. That sectlon 1115(a) (13) of the Tax Law provldes an exemption fron thc

sales taxes lmposed by eectlon 1105(a) of the Tax Law and the uee taxes Lnporcd

by sect ion 1110 of the Tax Law for:

"It]anglble pereonal property sold through coin operalted veudlng
nachlnes at ten centa or legsr provlded the retaller le prinarlly
engaged ln uaklng such sales and nalotal"ne recorde satlsfactory to
the state tax conmisslon.rt

C. That for purposes of the exceptlon to the tax oo salee of food and

drink lnposed by sectlon 1105(d) of the Tax Law, the State Tax Comleelon

Regulatlons had deflned the term |tprlmarlly" to mean "at I,eaet 75 percent of

gross receipts fron all buslness operatione durLng a reporttng perlod are

attributable to sales of ten cents or lese through vendlng rnachlneg" (Reg.

$527.8[h] [4])  and eald term was slul . l -arLy def lned for pur loaes of the sect lon

1 1 f 5 ( a ) ( 1 3 )  e x e n p t l o n  ( s e e  R e g .  5 5 2 8 . 1 4 t b 1 ) .

D. That ln reeponse to the declsLon of the Court ln Automatlque v. Boucbard,

97 A.D.2d 183, the Commlestonfs reguLat lona were aoended ln Deceuberr 1985 to

redeflne "prlmarily", 1@ alla, for che purposee of the leeuee herelo to o.aa

at least flfty perceot of gross recelpts fron all buelnees operatloos to be

attrlbutable to sal-ee of ten cents or legs.

E. That the test to be applled hereto, thereforer 19

of petltloner's gross receLpte fron aLl businese operatloqs

salee of ten centa or leeg.

whether flfty porccnt

were attrlbutable to
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F. That pett"tioner has fatled to substantlate lte claln that clgarett€

eaLee be excluded fron the computatLon of groes recelpte fron al-l bueLneee

operatLone. Petltloner dld not show that lts clgarette ofleratioo nas separatc

and apart and segregated fron Lts other operations and, ful addltlon, baecd upon

petltlonerfe bookkeeping operatlone, the Audit Divlel.oo !r48 not ooly Justlfl"ed,

but properly lncluded the rece!"pt,s from satd sales ln the lcomputatlon of

petltl"onertB ttgross recelpts from all buslnesa operatlonsrt .

G. That taklng l.nto accouot clgarette eales and salee of coffee klta,

petltioner has proved that greater than flfty percent of llte gross recelpte

fron alJ- buslness operatlons lrere from sales at ten cenEs or lese.

H. That petl-tLooerfs purehase invoieea dld not adeqrlately reflect the

amount of candy products purchased (Flnding of Fact "8") 4rnd, thuar the per

unlt cost for ltems of caody would be lower than that amournt loitlally detetnlned

on audtt. Therefore, during the audit perlod, petltloner waa not eelling candy

at a prlce ln excess of $. 10 per unlt (Flndtng of Facts 't8" and r'9rr) .

. I. That r ln accordance wlth Conclusions of tanr rrGrr a,rrd rrHrr, the petltloo la

granted, the Notlce of Det,ermlnatlon and Demand for Payueolt of Salee aod Uge Tgxeg

Due ig canceLled ln fulI and the Audit Dlvlslon ls dtrected to tseue a refund ln

the amount of $1,317.00, ee determLned due petltl.oner on the audit, together wlth

euch appllcable Lnterest ae by l-aw aLlowed.

DATED: Albany, New York STATE TN( COMMISSION

JUN 1 21986
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