
STATE OF NEI'I YORK

STATE TAX COUMISSION

In the Matter of the Petltlon
o f

Guinan Kenworth AFFIDAVIT OF }TAILING

for Redecermlnation of a Deflciency or Revlelon
of a Determlnation or Refund of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law
for  the  Per lod  3 l I /78  -  2 /2818L.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duLy sworn, depoees and saye that
he/ehe ls an employee of the State Tax CommLgslon, that he/she is over 18 years
of age, and that on the 12th day of Juner 1986, he/she served the wlthln notice
of Decislon by certl"fled mall upon Gulnan Kenworth the petLtloner ln the wlthln
proceedlng' by enclosLng a true copy thereof ln a securely sealed postpaid
!fiapper addressed as follows:

Guinan Kenworth
3 Tobey Woods
Pit tsford, NY L4534

and by deposltlng saoe encLosed ln a postpald properly addreesed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted Statee Poetal
Servl.ce wlthtn the State of New York.

That deponent further says
hereio and that the address set
of the pet l tLoner.

Sworn to before ne thls
l2 th  day  o f  June,  1986.

that the said addreseee le the petltlon€r
forth on sald nrapper ls the l-ast koom address

Authorl"zed to ter oaths
pursuant to T Law sect lon L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

Gulnan Kenworth

for Redeternlnatlon of a Deflclency or RevisLon
of a Determlnation or Refund of SaLes & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L178 -  2128/8L .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davl.d Parchuck/Janet M. Snay, belng duly sworo, deposee and saye that
he/ehe is an enployee of the State Tax Co ission, that he/she l"s over 18 years
of age, and that oo the 12th day of Juner 1986, he eerved the withln notlce of
Declslon by certl.fied naLl upon Warren l,lel-ch, the representatlve of the
petltloner ln the wlthln proceedlng, bI enclosing a true copy thereof 1o a
securely eealed postpal"d lrrapper addressed as fol-lows:

Warren Welch
Greisberget, ZLcatl., McConvllle, Coonan, Morl.n & Welchr P.C.
25 East MaLn St.
Rochester,  NY tr4614

and by deposltl"ng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclustve care and custody of the United States Postal
Servl"ce wlthln the State of New York.

That deponent further says that the sald addressree ls the representatLve
of the petltloner herein and that the address set forth oo BaLd wrapper ls the
last known address of the representative of the petLtLoner.

Sworn to before me this
12th day of June, 1986.

orl"zed to ister oaths
pursuant to Law sect lora 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I . I  Y  O R K  L 2 2 2 7

June 12 ,  1986

Gulnan Kenworth
3 Tobey Woods
PLttsford, NY L4534

Dear Mr. Kenworth:

PLease take notl.ce of the DecisLon of the State ?ax Couml.ssl.on encLoged
herewtth.

You have now exhausted your rlght of revLew at the adnlnlstrative level'
Pursuant to sectton(s) 1138 of the Tax Lawr a proceedlng ln court to review ao
adverse declslon by the State Tax ConnLsslon nay be inetltuted only under
Article 78 of the Cl-vLl Practlce Law and Rules r ard mugt be cor-enced Ln the
Suprene Court of the State of New York, Albany County, wlthlo 4 nooths fron the
date of thls not ice.

Inqulrles concernlng the computation of tax due or refund alLowed ln accordance
wl.th thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Aseessment Revl.ew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truLf loursr

STATE TAX COMMISSION

ce: Taxlng Bureauts Representatlve

Petltloner I s Representatlve :
l{arreo llelch
Grelsberger' ZLcarl, McConvllle,
25 East Maln St.
Rochester,  NY 14614

Cooman, Morin & Welch, P.C.



STATE OF NET'I YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

GUINAI.I KENWORTH

for Revislon of a Determination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perl.od March I,
through February 28, 1981.

Refund
28 and

1978
t o .

DECISION

Petitioner, Gulnan Kenworth, 3 Tobey Woods, Pittsford, New York 14534'

ftled a petltlon for revislon of a deternlnation or for refund of saLee and use

taxe6 under Articl-es 28 and 29 of the Tax Law for the perlod llarch 1' 1978

through February  28 ,  1981 (F t le  No.  35131) .

A hearlng was heLd before Arthur Brayr Hearing Officerr at the offlces of

the State Tax Commlssion, 259 Monroe Avenue, Rochester, New York, on June 4,

1985 a t  9 :15  A.M. ,  w i th  a l - l  b r ie fs  to  be  subnLt ted  by  October  4 '  1985.  Pet l t loner

appeared by Greisberger, ZIcarL, McConvllle, Cooman, Morin & I{elch' P.C.

(Warren Welch, Esq.,  of  counsel) .  The Audit  Divls ion appeared by John P.

Dugan, Esq. (James Del la Porta, Esq.,  of  counsel) .

ISSUE

I. Whether the Audlt Dlvislon properly disallowed certain sales of motor

vehicles whlch petitloner cLalned to be exempt from sales tax.

II. Whether a questionnalre in the forn of a letter sent by petitLoner

its customers rras sufflcient to substantiate clalned exempt sales where the

of such a l -et ter was suggested by a tax conferee.

to

uge
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FINDINGS OF FACT

1. During the perlod ln issue, petltloner olrned and opefated a truck

deaLership in Rochester, New York whLch sold and serviced large trucks and

tractor trai lers.

2. 0n June 20, 1981, the Audit  Divls ion issued to pet i t loner a Not lce of

Determination and Dernand for Payurent of Sales and Use Taxes Due coverlng the

perlod March 1, 1978 through February 28, 1981 assert lng taxes due of $354'892.00

pl-us minlmum statutory lnterest.

3. On audit, the Audit Divislon conducted a complete examl.natlon of

petitionerrs books and records. Among other thlngs, thls Lnvolved a revlew of

all docunents contained in petitlonerts flles, incLudlng sales invoices and

related documents such as purchase orders, contracts and cancelled checks. In

the case of approxlnatgLy 107 sales clalmed by petitioner as not subject to

sales tax by vLrtue of sectLon 1117(a) of the Tax Law, at least one docuuent

l-istlng a New York address for the purchaser was found. No exemption certlflcates

were on f l le for any of these saLes. Because pet l t loner fal led to produce any

documents to substantiate its claLns of exemptlon, the Audlt DlvlsLon dlsallolted

al-L claimed exempt sales. This resulted ln an increase in taxabl-e sales of

$5,1971470.00 with a tax due thereon of $3541602.28. In addlt lon, expenae

purchases nere examined for the calendar year 1980 reveallng addLtlonal tax due

o f  $ 2 8 9 . 7 2 .

4. 0n the basis of documentation submLtted by petltloner fol-Lowlng a

pre-hearlng conference, the Audlt Dlvlslon accepted several of the clalned

exempt sales reduclng the assessment by $41,690.50. A paynent of $11093.32 was

appl led to the revised assessment result ing Ln a tax due of $312r108.18.
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5. Petltioner maintained that lt was relleved of duty to collect tax on

each of the saLes in questlon on one or more of three alternate grounds:

dellvery took place outside of New York State; the vehicle was sold to a

non-resident not doing busLness in New York State; the vehicle was to be used

ln interstate and foreign conmerce and that,  because sect lon 1132(f)  of  the Tax

Law prevents registratlon of a vehLcle Ln New York State untll- appl-lcable taxes

have been paid, the responslbllity for payment Of the tax rests solely wlth the

purchaser of such a vehl-cLe if and when it is used wlthln the State. After the

pre-hearing conference, petltLoner sol-lclted signed statements from lts purchaaera

to substantiate the clained exempt sales. A form letter was used statlng' rrli le

have been advLsed by the New York State Tax Cormrlsslon that a salee tax f.iablltty

may exist for the purchase of your tractor;rr and advlsing the purchaser to

revlew the statements below and check the one that applies:

1. New York State Sales Tax has been pald. (Subnlt proof
of payurent)

2. Delivery was taken outslde of New York.
3. Sales Tax has been paid ln another state at tlme of

J- icenslng. The state Ls
proof of payment)

. (Show

6. Petitioner received the fol-lowlng responses to its letter as summarized

beLow:

(a) Seventy-slx Letters lrere returned ltlth statement
number two checked, lndicatlng that dellvery took
place outslde of New York State. Sixty-one of these
letters showed a New York address for the purchaser.
The balance showed no address or en out of state
address. One of these letters ltas accompanied by a
document showlng that a truck purchased from petitioner
ln 1978 was registered ln Ill inols Ln 1982. Ilandltrltten
notations on some of the l-etters appear to be Interstate
Corurerce CommLssion reglstration numbers. A few were
accompanied by separate statements or handwritten
notes LndLcating that del-Lvery occurred outslde of New
York.
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(b) One l-etter bearlng a New York address was returned
wJ.th a notatLon statlng the purchaser ltas located ln
Georgia at the tlne the sales transactlon occurred.
An incompl-ete certLflcate of purchase ltas Lncluded.

(c) One notarized statement was recelved statlng that
del!-very of the purchaserrs truck was made outsl-de of
New York State and that New York lLcense plates were
l-ater obtained for that truck. No documentatlon was
provlded ln support of the affidavit.

(d) Three certiflcates of purchaee were returned fully
conpJ-eted and claimLng exemption ftom sales tax on the
basis that the purchaser wa6 a non-residentr had no
permanent pJ-ace of abode ln New York State and lvas not
carrying on business 1n the State. The purchasers
were ident i f ied as:

C. J.  Kain
Ilenry Squlres (It & G Enterprlses)
H. Anderson Trucklng Co.,  Inc.

(e) One affldavl.t was recelved from Marta l{azzattsl of
Azteca Transport, stating that the purchase waa not
subJect to New York Sales Tax because the purchaeer
lras a non-resldent corporation whlch had no per:manent
place of buslness in New York and that the motor
vehl.cle wLll not be used Ln carrying on a trade or
buslness in New York State.

(f) One l-etter was returned wlth a check made out to the
New York State Tax Conmissl.on. This was applled to
the outstanding assessment (Findlng of Fact tt4t',

supra) .

7 . The Audlt Divlsion maLntained that the statements and

described above were lnadequate to substantlate clalmed exemPt

al-leged that a tax conferee approved the forn letter before it

affldavits

sales. PetLtloner

was eent and

that the statements obtaLned were in substantlal complLance wlth the Tax Law.

8. After the hearing, petitLoner subnltted two garage pollcles lssued to

Guinan Truck Centers, Ine. by the Safeguard Insurance Conpany for the yearg

1979 and 1980. Included ln tlie policles was a "Drlve-Awayt' Collislon Coverage

Endorsement which purportedly provided insurance to petitioner for the dellvery

of trucks. The endorsement lras subJect to two stipulatlons pertl.nent to this
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Lnquiry. ProvlsLon number two requlred the insured to provlde the lnsurance

company wlth a nonthly statement ttof the points of orlgln and destlnatLon and

the factory pr ice of each automobl le dr lven, towed, or carr led.. .by the lnsured'

from point of purchase or dlstributlon to point of destlnatlon lf such Polntg

are more than 50 road mlles apart.r' Provielon number four provides that the

earned premium for the I'DrLve-Away" coverage would be computed nonthly ln

accordance with a schedule of rates taking into account the factory price of

the vehicle and the number of miles Lt was transported. Petitioner dld not

produce copies of statements requlred by provlslon two sholrlng vehicles trans-

ported nor provide evidence of additlonal premiums pald ln accordance wl.th

provlsion nunber four.

CONCLUSIONS OF I.AT.I

A. That the sal-es tax is lnposed on the recelpts, unl-ess speclfLcally

exempted, of every retai l  sale of tanglble personal property [Tax Law $1105(a)] .

There is a presumptlon in the law that all- such recelpts are subJect to taxt

and the burden of provlng otherwise is placed upon the person requlred to

coL lec t  the  tax  [Tax  Law S1132(c) ] .  The tax  i s  bo th  a r r t ransac t ion  tax"  and a

frdegt inat ion taxrr;  that is,  l iabiJ- i ty for the tax ar ises at the polnt of

dellvery or the polnt at which lfabiJ-lty transfers from the vendor to the

purchaser  [20  NYCRR 5525.2(a) (2 )  and (a ) (3 )1 .  Pet l t ioner  has  no t  p reeented

credibl-e evidence to show that any of the sales transactlons at lesue were

excluded fron the operation of the sales tax because dellvery occurred outslde

New York State. Standing alone, the seLf-serving statemente of pet l t lonerre

customers are not adequate for this purpose. This ls especlally true ln llght

of the fact that ln each case petitionerts own buslness records contalned a New

York address for the purchaser, lndicatlng that the purchaser either naa dolng
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business or had a pemanent place of abode ln this state. Furthermorer Petltlonerrs

fallure to produce any documents kept in the normal course of business whtch

show transport or delivery of any vehlcle outside New York State welghs heaviLy

against a flndlng ln lts favor.

B. That the compl-eted form letters collected by petLtloner were insufflcient

to substantlate lts clalned exempt sales. The l-etter ltself requlred proof of

payment where the taxpayer clalmed sales tax had been pald in New York State or

elsewhere. Only one purchaser made this clalm, and he remltted payment of New

York sal-es tax onl-y after recel-ving the letter under conslderation. Those

purchasers who allegedly took del-lvery outside of New York offered no proof at

al-l to substantlate their cLalms. To the extent that the form letter fal.led to

require such proof, lt was whol-ly lnadequate.

C. That an exemptlon from the sales tax ls provlded by sectlon 1117 of

the Tax Law ln the case of certain sales of motor vehfcles. Recelpts from such

sales may not be subject to the sales tax, despite taklng of physical possesslon

wlthin thl-s state, where the purchaser furnishes to the vendor an affldavlt

stating that the purchaser (1) ls a nonresident; (2) has no place of permanent

abode in thls state; and (3) is not engaged in carrylng on in thls state any

employment, trade, busLness or profession in which the motor vehl.cle wil-l be

used Ln thls state [Tax Law $1117(a)] .  Pet i t loner provlded four affLdavlts

which neet these requirements. Accordingly, the Audit Dlvl.slon ls dLrected to

reduce the assessment by giving credlt for the exempt sales made to the purchaeere

tdentLf ied in Flndlng of Fact rr6(d) and (e)".

D. That petltloner tras a person required to collect tax pursuant to eectlon

1131(1) of the Tax Law. Sect lon LL32, subdivls lon ( f)  of  the Tax Law, whlch

provides that a purchaser may not reglster a vehicle in New Yorlc until lt ts
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proven that the saLes tax lras pald, does not relleve the petitloner of lts duty

to collect the tax when col-lectl.ng the prlce to whlch lt applles. Thls ls true

whether or not the vehicle is ul-tlnately destlned for use ln interstate comerce.

E. That the petitLon of Guinan Kenworth is granted to the extent indl.cated

1n Finding of Fact "4" and Concl-usion of Law "Cr'; that the Notlce of Determlnatlon

and Demand for Payment of Sal-es and Use Taxes Due issued June 20' 1981 sha[ be

nodlfied accordlngl-y; and that, except as so granted, the petition ls ln al-l

other respects denied.

DATED: Albany, New York

,JUN I 21996

STATE TAX COMMISSION

&d\-cdCZL,*
PRESIDENT
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