
STATE OF NEW YORK

STATE TA)( COMMISSION

In the !tratter of the Petltion
o f

KelJ-y Tlre Service Center, Inc.

for Redetermlnation of a DeflcLency or Revislon
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per iod  3 lL /80  -  2128183.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposee and says that
he/ehe ls an enployee of the State Tax ConmLssion, that he/ehe ls over 18 yearg
of ager and that on the l4th day of Novenberr 1986, he/she served the wLthln
notice of Declslon by certifled nall upon Kelly Tlre Servlce Centerr Inc. the
petltloner in the wlthln proceedlng, by encloslng a true copy thereof La a
securely sealed postpald nrapper addressed as foLlone:

Kel ly TLre ServLce Center,  Inc.
2701 Knapp Street
Brooklyn, NY LI235

and by deposltLng same enclosed ln a postpaid properl-y addreesed wrapper Ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says
herein and that the address set
of the petLt loner.

sworn to before me thls
14th day of November, 1986.

that the sald addressee ls the petltloner
forth on sald wrapper l-s the last known addreee

ster oa
pursuant to Tax Law sectLon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Kelly Tl.re Servlce Center, Inc.

for Redetermlnatlon of a Deficlency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
P e r l o d  3 l L l 8 0  -  2 1 2 8 1 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s a . :

County of AJ-bany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conrmlsslon, that he/she ls over 18 yearg
of ager and that on the l4th day of November, L986, he served the wlthln notice
of DecLslon by certlfted mal.L upon Wlt-llan T. Barbera, the representative of
the petLtioner ln the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Wlllian T. Barbera
l l l  Wolfs Lane
Pelham, NY 10803

and by deposltlng same enclosed in a postpald properLy addressed ltrapper in a
post offlce under the excl-uslve care and cuetody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the saLd addressee Ls the representatlve
of the petltioner herein and that the address set forth on sald wrapPer Ls the
Last known address of the representative of the petLtloner.

Sworn to before ne thls
14th day of November, 1986.

ster oat
PUrSuant Tax Law sectlon 174



S T A T E  O F  N E T {  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 14, 1986

Kelly TLre Servtce Center, Inc.
2701 Knapp Street
Brooklyn, NY 11235

Gentlenen:

Please take nottce of the Declsloo of the State Tax Conmlsslon encloeed
herewlth.

You have now exhausted your rlght of revLew at the adnLnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew eo
adverse declslon by the State Tax Cornniselon may be lostLtuted only uoder
Article 78 of the Clvlt Practice Law and Rules, and must be colmeoced ln the
Supreme Courc of the State of New York, Albany Countyr wlthln 4 monthe from the
date of thls not lce.

Inquirles concerntng the computatlon of tax due or refuod allowed ln accordance
wlth thls deciston may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revl.ew Unit
Butldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very trul-y yours,

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representatlve

Petl t lonerrs Representattve:
Wl1llan T. Barbera
111 I'Iolfs Lane
Pelham, NY 10803



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlon

o f
:

KELLY TrRE SERVTCE CENTER, rNC. DECTSTON
:

for Revlslon of a Determinatlon or for Refund
of Sales aod Use Taxes under Artlcles 28 Etd 29 :
of che Tax Law for the Perlod March 1, 1980
through February 28, 1983. :

Petltloner' Kelly TLre Service Center, Inc., 27OL Koapp Street, Brooklyn,

New York IL235, ftled a petLtlon for revlsl.on of a determlnatlon or for refund

of gales and use taxes under Arclcles 28 and 29 of the Tax Law for the perlod

March I ,  1980 through February 28, 1983 (Fl le No. 459f6).

A hearlng was held before Frank A. Landers, Hearing Offlcer, at Che

offlces of the State Tax CommLsslon, Two World Trade Center, New York, New York'

on June 17, 1986 at 1:15 P.M. Pet l tLoner appeared by l { l l l iam T. Barbera'  Eeq.

The Audit Divislon appeared by John P. Dugao, Esq. (Mark F. Volk, Esq., of

counsel) .

ISSUES

I. Whether the Audit Dlvlslon properly determlned saLes acd use taxes due

fron petLt loner.

II. Whether the Audlt Divieton properly aseerted a penalty based upoo

fraud.

FINDINGS OF FACT

1. Durlng the perlod at l"esue, petLcloner, Kel1y Tlre Servlce CEnter, Inc.,

operated a Sunoco gas statlon at 2701 lhapp Street, Brooklyn, New York. On two

separate occaslons the audltor vtslted the busineeg premises aod observed that'



-2-

tn addltlon to sLx pumps for dispensing gas, petltloner had three bays and

enployed two mechanlcs for nalntalatng and repalrLng cars.

2. After each of hts four attenpts to revlew petitlonerts books and

records proved fruitless because petltloner falled to present any recorde for

audlt, the audltor declded to use external lndl"ces to deterolne petltlonerrg

salee and use tax Llablltty. He first contacted petitloner'e gasoltne dlstrlb-

utor, Sun Reflnlng and Marketlng Gonpany ln Melvllle, New York, and was

advlged that for the audlt perlod petltloner purchased 11103,714 gallooe. The

Audit  Dlvls lon deternlned pet l t iooerrs sel l lng pr ice per gaLLoo to be $1.25,

excluelve of sales tax' State tax on gasollne and the tax of the Clty of New

York on leaded gasollne' baged on l.ts experience ln audltlng slnilar buslaesaea.

The auditor nultlplted the number of gallons purchased by $1.25 to coopute audlted

taxable sal-es of $1,379'643.00 which when reduced by taxable salee reported of

$2421656.00 resulted tn addlt lonal taxable gasol lne sales of $1,136r987.00 wlth

a tax due thereon of $92,179.56. The audltor then computed taxabl-e repalr eales

for the audit  per l"od of $449,280.00 wtth a tax due thereon of $36,504.00 baeed

on two mechanlcs worklng etght hours per day, sLx days per week wlth aa hourly

rate of $30.00. the $30.00 anount was also based on the Audit DLvialonrs

experience l.n auditlng slnllar busl.nesses. The audltor next computed unpaid

saLes taxes on purchases due of $1,600.00 based on the followlng flxed assete

and eetlnated costs whlch he observed at the premlees: tow truck, $51000.00;

lnspect lon machine'  $7,000.00; conpressor,  $2,000.00; and l l f t  equlpment,

$6,000.00. As a result of the above, the auditor computed addLtlooal taxee due

o f  $ 1 3 0 , 2 8 3 . 5 6  ( $ 9 2 , 1 7 9 . 5 6  +  $ 3 6 , 5 0 4 . 0 0  +  $ 1 , 6 0 0 . 0 0 ) .

3. On June 20, 1983, the Audlt Dlvlsloo lssued to petltloner a Notlce of

Determlnatlon and Demand for Paynent of Sales and Use Taxeg Due ageessiag a t8x
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due of $130,283.56r plue a 50 percent fraud penalty of $65'141.79 and l"nterest

of $29,768.89, for a total amount due of $225,L94.24 for the period Marcb 1,

1980 through Februaty 28, 1983.

4. The Audit Dlvlslon offered ao evldence to support lts aeeertlon of

fraud penalty.

5. Petltloner, ln Lts perfected petltLoo, clal"ned that the sales taxes

which lt reported were correct and chat the asgeeament by the Audlt Dlvlsloa

was arbltrary and caprlclous. No evLdence waa preeented ln support of these

contentlons.

6. Petltl.oner also falled to present any evldence that the fallure to

reult the taxes at l"ssue was due to reasonable eauee and not due to wlllful

neglect.

CONCLUSIONS OF tAhI

A. That 1o vl"ew of petltLonerts failure to present books and records for

audit as required, the Audlt DivLslon was Juetifled ln utlllzlng external

LndLces to determLne petttionerrs sales and use tax ll"abll-lty (Tax Law $S 1135,

1138). Becauee the petLtloner has falled to demonstrate that elther the audlt

nethod or the result arrtved at were erroneous, the additlonal eales and use

taxes are sustalned ln full.

B. That based on the evtdence presented, the Audlt Dlvisl.oo hag oot

sustained the burden of provlng that the Luposltlon of a fraud peaalty le

warranted. However, slcce petltl"oner hae falled to shon thst the fallure

to pay the taxes at issue wag due to reaaonable cause and oot due to wLllful

neglectr the petltloner ls lLable for the penalty lnposed by Tax Law $

1145(a )  (1 )  ( r )
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C. That the petlclon of Kel1y Tlre Servlce Center, Inc. Le granted to the

extent lndl"cated ln ConclusLon of Lanr 'rB'r. The Audlt Dlvislon l"s hereby

dtrecced to nodlfy the Notl-ce of Determlnatlon and Demand for Paynent of Saleg

and Use Taxes Due lssued June 20, 1983; and that except as so grantedr the

peCLtlon Ls denied.

DATED: Albany, New York STATE TN( COMMISSION

Nov I 41986
PRESIDENT
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.  t ,
rA-36 (9176\ State of  New York - Department of Taxation and Finance

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

-y
. - - ^ - l -  l t - - - ^ - - -

Please f ind most recent address of taxpayer descr ibed bel.ow; return to person named above.

Resu l t s  o f  sea rch  by  F i l es

Reques ted .by .  .  .  I  h- , .  , . "  . : :a ts  tsureau
i .  . ,  . ! , ,V - Blds. #9 

.\.

l ' . , . ;  Cen :pus  I
/,,i1rn1,, triew Yorli 12227.

l l n {  f  
' r  t '-"'il . r 'tl:V - Blds. #9 

'\
- \

! ; , : . :  C e : : ; : u s
f.',i:,'.;':;'.,, tr{;:w Ycrk 12227

.  ,  . \ ?
I  t . , . : - l

Date of Request

*/r+/ra

Soc la l  Secur i ty Date  o f  Pet i t lon

ress r '

Azar /L"*/fu ffi-a
P,**/4,'v-/,27!

I

a d d r e s s :

|  |  Same as  above,  no  be t te r  address

Searched by Sect ion

,4,+/rs

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E I d  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 14, 1986

Kelly Tlre Servlce Center, Inc.
2701 Knapp Street
Brooklyn, NY LI235

Gentlemen:

Please take notice of the Declslon of the State Ta:r Comlsston enclosed
herewLth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng 1o court to revlew an
adverse dectslon by the State Tax Comlsslon nay be l.nstLtuted only under
Arttcle 78 of the CLvll PractLce Law and Rules, and must be con'menced l"n the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of thls not lce.

Inqulrles concernlng the computatl"on of tax due or refund allowed in accordance
wlth thls decLslon nay be addressed to:

NYS Dept. TaxatLon and Ftnaoce
Audl"t Evaluatlon Bureau
Assessment Review Unlt
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy yours'

STATE TN( COMMISSION

Taxlng Bureaurs Representatlve

Petltloner t s Representatlve 3
Wl1llan T. Barbera
lll I{olfs Lane
Pelham, NY 10803



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

KELLY TIRE SERVICE CENTER, INC.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod March 1, 1980
through February 28, 1983.

1. DurLng the perlod at

operated a Sunoco gas statlon

seParate occaelons the audltor

PetltLoner' KelJ.y Tire Servlce Center, Inc., 270L Koapp Street, Brooklyn,

New York LL235' flLed a petltlon for revlslon of a determlnatl.on or for refund

of sales and use taxes under ArtlcLes 28 and 29 of, the Tax Law for the perl.od

March 1, 1980 through Februaty 28, 1983 (ftle No. 459L6).

A hearLng was held before Frank A. Landers, HearLng 0fflcerr at the.

offlceg of the State Tax Co'nmlestonr Two l,Iorld Trade Ceoter, New York, New York,

on June 17'  1986 at 1:15 P.M. Pet l t loner appeared by Wll l iam T. Barbera, Esq.

The Audlt DlvLslon appeared by John P. Dugan, Esq. (Mark F. Volk, Esq., of

counseL) .

ISSUES

I. Whether the Audlt Dlvlslon properLy deterntned gaLee and use taxes due

fron petitloner.

II. tlhether the Audit Dlvlslon properly asserted a peoalty based upon

fraud.

FINDINGS OF FACT

DECISION

lssue, petltloner, KeLLy Tlre Service Centor, IBc.,

at 270L Knapp Streetr Brooklyn, New York. Oo two

visited the business premlees and observed that'
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ln addltlon to six punps for dlspensing gae, petitloner had three baye aod

enployed two mechanl.cs for naintalnlng and repaLrt"ng cars.

2. After each of hls four attempts to revlew petLtlonerrs booke and

records proved fruLtl-ess becauee petltLoner falled to preseot, aay records for

audLt, the audl.tor declded to use external lndicee to determlne petltionerrs

sales and use tax Llablllty. He flrst contacted petttlonerte gasoline dlstrlb-

utor' Sun Refl"ning and Marketlng Company ln Melvllle, New Yorkr and was

advl"sed that for the audlt perl.od petitloner purchased 1,IO3,7L4 gallooa. The

Audlt  DLvLslon determlned pet l t lonerts sel l lng pr lce per gal lon to be $1.25,

exclusLve of sales tax, State tax on gasollne and the tax of the Clty of New

York on leaded gaeoline, baeed on lts experlence ln audltlng elnllar buslnesses.

The audltor nuLtl"pLled the number of gallons purchased by $1.25 to compute audlted

taxable sales of $1,379,643.00 whlch when reduced by taxable sales reported of

$242,656.00 resulted ln addlt tonal taxable gasol lne salee of $1,136,987.00 wlth

a tax due thereon of $92,L79.56. The audltor then computed taxabLe repalr salee

for the audLt perlod of $449,280.00 wtth a tax due thereon of $36'504.00 baeed

on trilo mechantcs worklng elght houre per day, eLx daye per week wlth ao hourly

rate of $30.00. The $30.00 anount was also based on the AudLt Dlvlelonrs

experlence ln audltlng slnllar buslneaees. The audttor next conputed unpald

sales taxes on purchases due of $11600.00 based on the foLLowl"ug flxed aaseta

and eet lnated coets whlch he obeerved at the premlses: tow truck, $5,000.00;

lnspect lon machl"ne, $7,000.00; conpressor,  $2,000.00; and l l f t  equlpment,

$61000.00. As a reguLt of the above, the audltor computed addltional taxee due

o f  $ 1 3 0 , 2 8 3 . 5 6  ( $ 9 2 , L 7 9 . 5 6  +  $ 3 6 , 5 0 4 . 0 0  +  $ 1 , 6 0 0 . 0 0 ) .

3. On June 20, 1983, the Audlt Divisl"on lssued to petltloner a Notlce of

Deternl"natlon and Demand for Payment of Sales and Uee Taxes Due asseselng a tax
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due of $130,283.56, pLua a 50 pereent fraud penalty of $651141.79 and, lntereet

of $29,768.89, for a total amount due of $225,L94.24 for the perlod March 1,

1980 through Februaty 28, 1983.

4. The Audlt DLvlslon offered no evl.deoce to support lts aegertlon of

fraud penalty.

5. Petltloner, 1o lts perfected petltlon, clatued that the sales taxes

whlch lt reported were correct and thac the assessment by the Audit Dlvleloa

was arbLtrary and caprl"cious. No evl"deoce nas presented ln support of theee

contentlons.

6. Petl.tloner also falled to present any evldence that the fallure to

renLt the taxes at issue was due to reasonable cause and not due to wlllfut

neglect.

CONCLUSIONS OF LAI{

A. Thac ln vlew of petlttonerte fallure to present books and recorde for

audlt ae requlred, the Audlt Dtvlslon was Justlfled l.n utll lzl.ng exteraal

lndices to determlne petLtlonerte sales aad use tax lLablLlty (Tax Law $$ 1135,

1138). Becauge the petltloner has falled to demonstrate that either the audLt

method or the result arrived at nere erroneous, the addltloneL saleg end uee

taxes are sugtalned ln ful1.

B. That based on the evl.dence preseated, the Audlt Dlvlslon has not

sustalned the burdec of provlng that the lnpoeltlon of a fraud penalty ls

warranted. However, since petltloner has falled to show that the fallure

to Pay the Caxes at Lssue was due to reasonable cauee and oot due to wlllfuL

neglect, the petltloner ls ltabLe for the penaLty tnposed by Tax Law $

1 r 4 5 ( a )  ( 1 )  ( i ) .
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C. That the petltlon of KeLly Tlre Servlce Center, Inc. ie granted to the

extent lndlcated in Coocluslon of Lard ttB". The Audlt Dlvlsloo ls hereby

directed to nodlfy the Nottce of Determlnation and Deoand for Payneat of Salee

and Use Taxes Due Lssued June 20, 1983; and that except aa ao graated, the

petLt loa ls denled.

DATED: ALbaoy, New York STATE TAX COMMISSION

Nov 1 41s86


