
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Josal Foods, Inc.

for Redetermlnation of a Deflclency or RevLsion
of a Determlnation or Refund of Sales and Use
Tax under Arttcle(s) 28 e 29 of the Tax Law for
the  Per iod  9  /  L  177-L213L183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snaye being duly sworn, deposes and saye that
he/she is an enployee of the State Tax Comission, that he/she Ls over 18 years
of age, and that on the L5th day of October, 1986, he/she served the withln
notl-ce of Decision by certifLed malJ- upon Josal Foods, Inc. the petltloner Ln
the wlthln proceeding, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as foll-ows:

Josal Foods, Inc.
8845 Matn Street,  Harr is Hl lL
Wll l iansvl lLe, New York L422I

and by depositing same encLosed
post offlce under the excluslve
ServLce withln the State of New

That deponent further says
hereln and that the address set
of the pet i t loner.

Sworn to before me thls
15 th  day  o f  October ,  1986.

ln a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the said addressee is the petltloner
forth on sald wrapper ls the l-aet known address

ter oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TN( COU}{ISSION

In the llatter of the Petltlon
o f

Josal-  Foods, Inc.

for Redetermlnatlon of a DeficLency or Revlslon
of a Deterninatlon or Refund of Sales and Use
Tax under ArtlcLe(s) 28 & 29 of the Tax Law for
the  Per iod  9  |  L  177- t2 l3L  183.

ATFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connnisslon, that he/she ls over 18 yearg
of age, and that on the 15th day of October, 1986, he served the wlthln notlce
of Declslon by certlfled mall upon Gary GlowLsh, the representatlve of the
Petitloner in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Gary Glowish
355 Har1en Rd.
W. Seneca, NY

and by deposltlng same encLosed in a postpatd properly addreeeed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee Ls the repreeentatlve
of the petltioner hereln and that the address set forth on said wrapper is the
last known address of the representatlve of the petltloner.

Sworn to before ne thls
15th day of October,  L986.

Pursuant to Tax Law section I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I I  YORK L2227

October 15, 1986

Josal Foods, Inc.
8845 Maln Street, Ilarrle IIl1L
Wllllansvllle, New York L422L

Genclemen:

PLease take notlce of the Declsloo of the State Tax Comiseloo enclosed
herewLth.

You have now exhausted your right of revlew at the adninlgtratlve leveI.
Purguant, to eectlon(s) 1138 of the Tax Law, a proceedlng tn court to revtew an
adverse decLsLon by the State Tax Conmlssion nay be tnstLtuted only uader
Artlcle 78 of the Clvll Practlce Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, ALbany Countyr wlthln 4 months fron the
date of this not lce.

Inqulrles concerolng che computatlon of tax due or refund altowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessuent Revlew Unlt
Bulldlng #9, State Canpue
ALbanyr New York L2227
Phone /t (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petitloner I s Representatlve:
Gary Glowish
355 ttarlen Rd.
W. Seneca, NY



STATE OF NEli YORK

STATE TAX COMMISSION

In the llatter of the Petl"tlon

o f

JOSAT FOODS, INC.

for Revlslon of a Deterulnatl"on or for Refund
of SaLes and Use Taxes under Artlcleg 28 and 29
of the Tax Law for the PerLod Septeuber 1, L977
through Decenber 31, 1983.

DECISION

Petl t ioner,  Josal Foods, Inc.,  8845 Maln St. ,  l larr ie l t t l l ,  W1111ansv111e,

New York I422L, flled I petltlon for revlslon of a deternlnatlon or for refund

of sales and use taxes under Articles 28 and 29 of, the Tax Law for the perlod

September l ,  1977 through December 31, 1983 (Fl le No. 52238).

A hearing was held before James J. MorrLe, Jr., Ilearlng OffLcer' at the

offlces of the State Tax Comlgston, State Offtce BuLldlng, 65 Court Street'

Buffalo,  NewYork, on Januarl  L4,1986 at 1:15 P.M., wlth addlt l .onal evidence

to be submitted by Februaxy L4, 1986. PetltLoner appeared by Gary Glowlsh.

The Audit Dlvlsion appeared by John P. Dugan, Esg. (Deborah J. Dnyer, Esq. ' of

counseL).

ISSUES

I. Whether ghe Audl"t Dlvislonts denial of exemptl.on from lmposltlon of

sales and use taxes wlth respect to certain purchases of electrlclty coosumed

ln the operatlon of petltlonerts eupermarket was proper.

II. Wtrether the method used by the Audlt Dlvislon to deterolne the amount

of exempt kllowatt-houre of electriclty consuoed by certaln equlpment 10

petl"tionerts supermarket rrag proper.
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FINDINGS OF FACT

1. 0n Septenbet 29, 1980, petLtloner, JosaL Foods, Inc.r fll,ed an Applica-

tion for Credlt or Refund of State and LocaL sales or Uee Tax clalmlog credl"t

of $1 '365.00 for sales tax paLd on certaLn purchases of electrl"clty used by

petl.tloner durlng the perlod Septenber 1, L977 through Septenber 1, 1980.1 Th"

clalned credLt was prenlsed upon petl"tlonerrs contentlon that the electrlcity

at lssue was conaumed ln productlon and was therefore exempt from sales tax.

0n lts sales tax returns filed subsequent to the pertod covered by lts refrrnd

clalm, commenclng with the perlod ended February 28, 1981, and contlnutng

through the perlod ended December 31, 1983, petltloner took credlt for gales

tax paid on slnllar purchaees of electrlcity whlch petltloner detetmined had

been congumed ln productlon. Petltloner took $21990.00 la tax credlts on its

sales tax returns for the aforenentloned perlods. As a reeult, the totaL

amouoc clalned herel"n by petltioner, lncludlng both credlt sought by petLtloner

ln Lts refund appllcatlon and credlts taken by petittoner on lt,e sales tax

r e t u r n s , l s  $ 4 , 3 5 5 . 0 0 .

2. On March 9, 1984 the Audlt DivLelon advlsed petitloner that ltg cLains

for refund or credit of sales tax pald on utl"litLes had beea reduced from

$4r355.00, as claLned by pet i t loner,  to $2,101.70, fol lowtng a revlew of

petltlonerfe appll"catlon and documentatLon subnltted Ln eupport thereof. The

Audlt Divlslon deducted the amount of credlt conputed to be due petitlooer for

the entire perlod (9lll77 - L2l3Ll83) fron the amount of credlt for eales tax

On l.ts refund clalm, petltloner excl-uded $f35.00 ln tax pald on purchasee
relatlng to hot water productlon from the totaL paid, thus cLainlng a
credLt of $1,230.00. The Audit Dlvlslon treated the entl.re anount of
$1,365.00 as the refund cl-aim, however, and based alL ite calculattona oo
the larger amount.
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paLd on utllitles actually taken by petittoner on tts salee tax returrrs for the

perlod December 1, 1980 through Decenber 31, 1983. Thle resulted io ao assertlon

of additlonal sales tax due l"n the amount of $888.30. Based upon thls determlna-

tlon' the Audlt DlvLslon issued to petltloaer on March 9, L984 two notices of

determinatlon and denande for pa5rnent of sales and use taxes due whl.ch graoted

pet i t loner credit  of  $887.86 for the perlod Septenber l ,  1977 through Novenbef 30r

1980 and for the guarters ended August 31, 1982 and Auguet 31, 1983. The Audlt

Dl"vlslon also asserted additloaal rax due of $1,776.16 for the perlod December l,

1980 through Decenber 31, 1983. The net amount of addlttonal tax due from

petitloner aa asserted by the Audtt Dlvlelon lras therefore $888.30, plus

interest.

3. At all tlnes durlng the perlod at issue herel.nz petltloner owned aud

operated a supermarket ln WlLllansvl.LLer New York whlch nas open dally fron

7:00 A.M. to 10:00 P.M., €l  total  of  15 hours per day. IncLuded anoog the

storets operatlons were meat, produce, dell aud bakery departnents. Petltlooerts

clained exempttons were premised upon purchases of electrtctty used Eo operate

some 21 separate pl.eces of equlpment l"n use throughout ghe store. The Audlt

Dlvlslon granted exemption from lmposLtion of sales tax for purchases of

electrLcl"ty nlth respect to 13 of the ltems ln question. The Audit Dlvlslon

disalloned, ln fulL, exempt,lon from sales tax wl"th respect to eLectrlcity

purchaaes for four pleces of equipment ln petlttonerta ptoduce depattnent aod

disallowed, l.n part, exemptlon for eLectrlclty purchases for two ltens ln

petltLonerrs meat department and also two ltems ln petltloner's dell and bakery

departnents.

4. The Audlt  Dlvls lonrs denlal  of  pet l t lonerts clained credlt  wlth

respect to its purchases of electrlclty for the equlpmeot ln petltlonerrg
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produce department rras pren{sed upon the Audit DlvLsionre posltl.on that such

electrl"clty nas not consumed dlrectLy ln the productlon proce{rs. SpeclfLcally,

eLectriclty consumed Ln operatlng the scale, wrapperr prLeer and produce cooler

ln petltlonerrs storets produce department was deemed nonexempt.

5. The scale ln petltlonerts produce departrnent naa ueed to welgh custonergr

purchases of produce. The prtcer waa used in conJunctlon wlth the ecale and

was ueed to prlce ltems. The \rrapper was located behlnd a cuatouer Eervtce

counter and was ueed to package varlous products before such products ltere

placed ln open caaea for eaLe. The produce cooler wae located ln petltlooerrg

produce preparatl.on room, an area removed fron the customer shopplng area. The

produce cooler waa a elosed caee ueed to store produce at proper temperatureg

both prlor to placing such produce out for eale and, durlng perlods when the

store was closed, to store produce whlch had prevlously been placed out for

sale.

6. The Audit DLvision al-so reduced the length of average dally exeuPt

usage of petltl"onerfs meat cool-er and meat preparatlon room fron petltlooerte

clalmed 20 hours per day of usage to the Audlt Divlslontg aesertlon of 18 hours

per day of exempt o""g"2. Thie reduction was premtsed upon the Audlt

DLvislonrs contention that the electrlclty consumed by thoee two lteme waa ueed

Paruly for nonexenpt Purposes.

7. Petltlonerfe meat cooler was used to etore meat prl.or to placlog euch

meat out for sale. PetltLonerts meat preparatlon room \itas used to PrePare

meats to be pl-aced out for sale. Both of these ltems were ln ruae 24 hours per

Both the meat
per day. The
for 24 hourg.

cooler and the neat preparatLon room ltere in uae 24 hours
motors ueed to cool these areas, howeverr rr€r€ not ruonlng

Thls resulted ln petltlonerrs clatm of 20 hours of uaage.
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day. The meat cooler wae also used when the gtore was cloaed to store neat

which had prevl"ously been pleced out for eale. Both the meat cooler aad the

meat preparatlon room nere cooled to temperatures neceesary to preserve the

meat purchased by petlttoner untll such tLme as lt was sol-d to customers.

8. Regardlng petltlonerrs storers deli department, the Audlt Dlvlelon

reduced the length of average dally exenpt usage of the scale and wrapper ueed

ln the dell department fron 15 hours per day of exempt usage to L2 hours per

day of exempt usage. AB wlth petitLonertg meat cool-er and meat preparetion

room, this reductlon was premleed upon the Audit Dlvisloors cootentlon that the

electrlclty consumed by these two l"tems wae used partly for nonexenpt purposes.

9. The scale ln petltlonerts dell department nas used to welgh retall

portlons of dell meats and cheeses after sllclng portlons of euch meats aod

cheese for retall saLe. Petl,tloner|g \rrapper 1n lts deLi departmeot was ueed to

wrap all ltems whlch had been sll"ced and weighed aad also to re-ltrap those

Larger portlons of the deli neats aad cheeses whlch lrere returned to petltlonerre

coolers for storage.

10. In support of lcs refund clalm, petltioner submitted to thc Audlt

Dlvlslon a survey of the electricity consumptl"on of each of the 2L pieces of

equipment for whlch petitloner cla{ned exemptlon wlth reepect to lte purchasee

of electrlcity. The survey was prepared on peEiEl"onerts behalf by Energy &

Value ConeuLtantsr Inc.r ard set forth a deecrlptlon of each of the 2l l.teoe

together wlth Lts respective make and modeL number. Eor elght of the ltems'

the survey set forth figuree lndl.cating each ltemrs horsepower, voltage, and

amperage. For two of the l"tene, the survey set forth flguree lndlcatlng eech

itemrs horsepower and voltage. Wlth respect to four of the ltems, only voLtage

and amperage fLgures nere provlded, and wLth respect to aeveo of the iteme'
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only voltage fl.gures were provl.ded. Finally, wlth respect to aLl 2L ltems' the

survey set forth kllowatt-hours of use, length of average dally usage aod

kll-owatt-hours of use per day. The survey dld not indlcate the nanner ln whlch

the flgures lndLcatlng kLlowatt-hours of use were deternlned.

11. After naklng lts deterninat,lon as to which equlpnent consumed electrlclty

dlrectly ln productlon, the Audlt Dlvielon sought to deternine the proportloa

of petltloner's purchases of electriclty whlch quallfled for exemptlon from

sal-es tax. To make thls determlnatlon, the Audlt Dlvision flrst calculated

kllowatt-hours for each plece of equlprent whLch lt had deternlned was used ln

produccl.on. Wlth reepect to eaeh of the nlae allowed items for whlch the

survey llsted a horsepower flgure, the Audlt Dlvlslon ueed that horeepower

flgure to calculate kl"lowatt-hours by the followLng formula:

Horeepower x 746

I ,000
= Kllowatt-hours

12. Wlth respect to those ltens for whlch horsepower flgures were not set

forth ln the survey, but for whlch voltage and arnperage flgures ltere set

forth, the Audlt DLvl.slon used euch voltage and a.mperage fLgurea to determl.oe

kilowatt-hours by the followlng formula:

Volts x Anperes

1 ,000
= Kilowatt-hours

13. Wlth respect to the slx alLowed items for whlch nelther horeepower nor

amperage flgures were providedr the Audit Dlvlsion accepted the kllowatt-hourg

flgure set forth ln the survey ln naklng ite deternLoatione.

L4. The fornul-a set forth ln Fl"ndlog of Fact "lltt was derl.ved from loforna-

tl.on furnlshed co the Audlt Divlslon by the New York State Eoergy Offlce and

the Unlted States Department of Energy and was based upon a study of eLectrlc
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motors rangLng fron I to 125 horsepower and havlng an average efflcieocy of 85

Percent.

15. Havlng nade lts deterninatLon as to kLlowatt-hours of exempt usage

consumed by petltloner's equlpnent and the hours per day of such excmpt usage,

the AudlE Divlslon then calculated the ratio of kllowatt-hours of exempt usage

to total klLowatt-hours of usage. Thls ratio lfas then applled to the total

amount of petitlonerfs purchases of electrlclty to deternlne the amount of euch

purchases quallfyl"ng for exemptlon. The Audlt Dlvlslon used petltlonerrs

utlltty bil1s to determlne petitionerrs totaL kiLowatt-hours of ueage and lte

totaL purchases of eLectr lc l ty.

16. The horsepolrer flgures for the allowed pleces of equlpnent whlch

llsted such lnforrmtlon ranged fron 0.33 horsepower to 10.0 horsepower.

L7. At hearlng petltioner contended that lts equlpnent nas older thao the

equlpnent upon whlch the Audlt Dlvisloare formula (ae eet forth ln Flndlng of

Fact rrllr') was baged. Petltloner st,ated that the motors ln lte equlpnent were

therefore l-ess efflclent than those upon whlch the Audlt Dlvlslonre fornula ltaa

based. Petitloner c]-almed thatr gLven the snall elze and l"nefflciency of the

motors used l.n the equlpment at issuer the kLlowatt-hour calculatLons whlch

were made ual"ng the formuLa set forth ln FLndlng of Fact il l l[ were lnaccurate.

Petltioner further contended that calculatl.ons utlllzlng the fornula eet forth

ln Flndlng of Fact rrl2rr would result l"n a more accurate determlaaclon of

kllowatt-hours of electrlclty congumed by the equiprnent la queetLon. Petitloner

falled to substantlate Lts claln regardlng the age and relatlve lnefficlency of

lts equlpmeot.

18. 0f the 21 pleces of equlpnenc for whlch petl"tl.oner submltted data

regarding klLowatt-hours in lts gurvelr petlEioner used the fornul.a set forth
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ln FLndlng of Fqct 'r12rr to deteruine kllowatt-hours for four of the lteme. Of

the 17 renalnLng ltems, petLtlonertg data dld not lndlcate the basls for lte

kilowatt-hour determlnations.

20. At heartng petltloner submltted photocoples of lts eLectrlc bllLe for

the perlod Septenber 1, 1983 through Decenber 31, 1983. These bllle had not

prevLousLy been gubnltted by petltloner and had not been utlLLzed by the Audlt

Dlvielon ln makl.ng lts deternlnatlon ln thl"e matter.

CONCLUSIONS OF LAW

A. That sectlon 1115(c) of the Tax Law provldee for an exemptlon from the

sal-es and use taxes lnposed under srections 1105 and 1110 of the Tax Law as

foLlowe:

"Fuel, gasr electrlcltyr refrlgeratlon end steam, and gas,
electrtc, refrlgeration and steam service of whatever
nature for use or consumption dlrectly and excluelveLy ln
the productton of tanglble personal property, gas, electrlcltyr
refrlgeratlon or steam, for sale, by uanufacturlng, proceaslng,
asgemblingr geoeratlng, refining, mialng, extractlng, farmlngr
agrlculture, horttcul-ture or florlculture, shall- be exempt from
the taxes inposed under subdl.vieloas (a) and (b) of sectlon
eleven hundred five and compensatlng use tax lnposed under
sectLon eleveo hundred ten."

B. That 20 NYCRR 528.22(c)(1) provldes the followlng wlth reepect to

sec t ion  1115(c)  o f  the  Tax  Law:

rr(e) Directly and excLusively. (1) Dlrectly means the
fuel, gas' electriclty' refrlgeratlon and steam and Llke
servl"ces, and must durl"ng the productlon phaee of a process,
ei ther:

(1) operate exempt productlon nachlnery or equlpmeat'
or

(11) create condltlons necessary for production' or

(f11) perform an actual part of the productloo
process.
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(2) Usage ln activlttes collateral
productioa process ls not deemed to
Ln productlon.

actual
dlrectly

* * *

(3)(1) ExcLuslveLy means that fuelr  g4a, electr ic l ty,
refrtgeration and steam and 1lke gervicee are ueed Ln total
(1002) ln the product{on proceas.

(fl) Because fuel, gae, eLectrlcity' refrlgeratloo and
steam when purchased by the uaer are nornally rece!.ved 1o
bulk or Ln a contlnuous flow and a portloo thereof ie used
for purposes whlch would make the exemption lnappl-lcable to
such purchases, the user nay clain a refund or credlt for the
tax paLd onJ.y on that portlon ueed or consumed directly and
exclusively ln productlon.rl

C. That in vlew of the aforeclted statute and reguLatlone' the Audlt

Dl"vlsl"on properLy denled exemptlon from sales tax for petltlonerts purchagee of

eLectrlci.ty consumed ln lts produce departmeot by the equlpnent deecrlbed ln

Flndlng of Fact rt5fr. Petltionerts scale 1g and nas a conveotence for lts

cugtomers, aldlng petitloner ln the selIlng and dlstrLbutl"on of produce. The

scaLe ls ln no nay related to the productLon process. Slnllarly' che srraPper

and prlcer also serve petitioner ln the dl"strLbutlon and selllng of produce.

In no way do the wrapper or prl"cer effect a change ln the nature' shape or form

of the produce (see 20 NYCRR 531.2[e]) .  As to pet i tLooerrs produce cooLer,

thls facil-ity was at all tLmes used for storage and therefore does not meet the

exclusivlty requiremenrs of 20 NYcRR 528.22(c)(3)(1) ana (11). Consequeotly,

the Audlt DLvlslon properly denled exemptlon for purchaeee of electrlclty

consumed by thls equlpment.

D. That petltlonerrs cl-alned average dally exempt usage of 20 houre for

lts meat preparatlon room and 15 hours for lte dell scale and delL wrapper waa

proper. Inasmuch as the meat preparatlon room nas used excluslvely ln productlon'

the Audlt Dlvlslonrs contenclon that thlg ttem was ueed for nonexemPt purposes

to the
be ueed
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when the store wag closed ls lrlthout uerlt. Accordlngly, the Audlt Dlvlslon

lnproperly reduced the hours of exempt usage for thls Ltem from 20 hours per

day to 18 hours per day. As for the deLi scale and dell wrapper, lnaemuch as

the Audlt DlvLsion dl"d not coBtest that the electrlcLty coosuned by such

equlpnent was used for exempt purposeer aod glven the fact that thie equLpnent

wae ln use for 15 hours per day, the Audit Dlvlelonre reductlon of exempt usage

fron 15 hours per day to L2 hours per day was inproper.

E. That wlth respect to petl"tlonerts meat, cooler, ln view of the uee of

the equl"pment, when the store was cLosed, to store meat which had prevlouely

been placed out for sale (eee FLnding of Fact "7"r.gW,), clearly nooexempt

use' the Audit DivLsLon properLy reduced the houra of dally exempt usage from

20 hours per day of exempt usage to 18 hours per day of exenpt usage.

f. That the Audlt DivisLon properly recalculated the kLlowatt-houra of

exempt electrlcal use consumed by the equlpment ln petl.tlonerra atore. I{trlle

petitioner submltted a survey wlth apparent kilowatt-hours figures for each

ltem of equlpment at issue, petl"tLoner faLled to set forth the basls of lts

caLculattong. Petltloner falled to estabLlsh lts contention that the motora

operatlog the equipment at Lssue were older aod less efflclent than the motore

upon which the Audlt Divlslonfs formula was based. In addltion' petltloner

falled to establ-lsh the valldity of lts survey. Flnallyr at hearlng petltloner

argued for use of the formula set forth ln Flndlng of Fact rr12r' as the most

reasonable means by whLch to calculate klLowatt-hours, yet a review of petltlonertg

calculatl.ons reveaLs that petltloner only used the aforementioned fornula in

calculatlng kll-owatt-hours fot 4 of the 21 Ltens of equipnent for whlch petitLoner

sought exemption herel.n. Petitloner has thus falled to show whereln the Audlt
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Divlslonrs calculatlons were Lmproper or unreasonable and hae further falled to

establLsh the reasonabl-eness or accuracy of its owrr calculatlons.

G. That wlth respect to the eLectrlc bllls subnltted by petitloner at

heartng, the Audlt DLvleion ls hereby directed to utlLLze such bllle to compute

the amount of tax credit to whl.ch petitLoner le entltled io accordance wlth

thls decislon.

H. That the petltlon of Josal Foods, Inc.r ie granted to the extent

Lndlcated ln Conclusioas of Law |tDrr and rrGrr; that the Audlt Dlvlelon ls hereby

directed to recompute the notlceg of determlnacion and denands for payneot of

eales and use taxes due dated March 9, 1984 ln accordance therewlth; and that,

except as eo granted, the petltion l"s in all- respects denled.

DATED: Albany, New York STATE TN( COMMISSION

OcT I 51986 PRESIDENT



,ii' iii;

'i'.idi

tffn- - C /*, ), .)'{"'4$d't o"l'p'o, ru-
r,1l,Sl'Jn': AlV
Postage ,

Certrlied Fee

Specral Deirvery Fee

Reskrcted DehverY Fee

Return RecelPt showtng
to whom and Dale Delivered

Beturn Receipt showang to whom.
Date. and Address of DeliverY

TOTAL Postage and Fees S

Postmark or Date

P 311  L , l ,?  315

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIOEO

NOT FOR INTEFNATIONAL MAIL

lSee Reverse)

P 313 1 'J '?  31 t l

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATiCNAL MAi t

(See Beverse)

1

{rt
i

: t r
, : 6
- J t
! o
:.' o
i e
'i 6
i €
: o

! c ;
a

. q
ul
t
I

' : l

ul
@
o)

c,
:-
o
o
c!
c)
E
o
Il.

o

iil
J

cD
Q A
O  A r \
' . r P  E N

V  o <  ( U N
E  ( o B I ( , N
O .'.1 E F{
>  E D  t r

E F ' I  ( !
^ B  O  E  .
6 f r f ( ) ( / ) ' . 1  >
@ Z  F l  t l\ .  X <  9 2
t \ F . c ! F l  q l
v o F r A l (

Ar
\ o E l  O <  . 2
6 l t { r J
r  < . d x  F l
{ F s < . F l
F ( a t t t E { 3 <

q
o

o€
!
o€
o

ci
q
o
.t.

I

rf'
(o

0)
c
2
a
j

o
(9
(t

E

o
lt

o

TIX=J +*/'\9"c
WXq*m*"&-ht-l

Poslage b

Cerlt|ed Fee

Speoal DehverY Fee

Restncted Dehvery Fee

Feturn Recerpl showrng
lo whom and Date Delivered

Beturn Recerpt showrng to wnom.
Date. and Address ot Delrvery

TOTAL Postage and Fees )

Postmark or Date

').ll



rA- j6  Q/76) State of New York - Department of Taxation
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

PERMANENT RECORD
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Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securi ty Number Date  o f  Pet i t ion
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S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A , L B A N Y ,  N E I . I  Y O R K  L 2 2 2 7

October  15,  1986

Josal Foods, Inc.
8845 l(aln Street, Harrle 11111
Wtlllamevllle, New York L422L

Gentleuen:

Pleaee take notlce of the Declslon of the State Tax Comleglon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlolstratlve level.
Pursuant to sectlon(s) 11.38 of the Tax Law, a proceedlng tu court to review ao
adverse declslon by the State Tax Comlesion may be instituted only under
ArtLcle 78 of the Clvl1 Practlce Law and Rulesr aod muet be conrmeoced ln the
Suprene Court of the State of New York, Albaoy Countlr within 4 moathe frou the
date of thls not lce.

Inquirles concerntng the conputatlon of tax due or refund allowed 1o accordance
wlth thls decisLon nay be addressed to:

NYS Dept. Taxatl.on and Flnance
Audlt Evaluation Bureau
Assessueot Revlew Unlt
Bulldlng #9, State Campue
ALbanyr New York L2227
Phone # (518) 457-2086

Very trulf |oursr

STATE TN( COMMISSION

cc: Taxlog Bureauts Representatlve

Petltl"oner t s Representatlve :
Gary Glowieh
355 Harlen Rd.
W. Seneca, NY



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f
DECISION

JOSAL FOODS, rNC.

for Revlelon of a Deternlnatlon or for Refund
of Salee and Use Taxes under Arttcles 28 and 29
of the Tax Law for the Perlod September 1, L977
through December 31, 1983.

Petltloner, Josal Foods, Inc., 8845 llaln St., Harle H111' Wllllamevl.ller

New York L422L, flled a petltl"on for revlsion of a deternlnatlon or for refund

of salee and uge ta:(es under Articles 28 and 29 ot the Tax Law for tha perlod

September 1, L977 t latough Decenber 31, 1983 (Fl le No. 52238).

A hearing wae held before Janes J. lrlorrle, Jr., l leartng Officer, at the

offlces of the State Tax Comleelon, State Office Bulldlng, 65 Court Street,

Buffalor NewYork, on Januarl  L4,1986 at 1:15 P.M., wlth addlt looal evldence

to be subnitted by Februaty L4, 1986. PetLtloner appeared by Gary GLowleh.

the Audlt Dlvlelon appeared by John P. Dugan, Eeq. (Deborah J. Dw5rer, Esq., of

couneel) .

rssuEs

I. Whether the Audlt DLvlsionfe denLal of exemptLon from l,nposltlon of

sales and use taxes wlth reepect to certaln purchasee of electrlclty cooeuoed

ln the operation of petl"tlonerts supermarket \ras proper.

II. Wtrether the nethod used by the Audlt Dl.viglon to determlae the amount

of exeupt kllowatt-hours of electrlctty coosuned by certalo equlpneut io

peEitlonerte eupermarket wae proper.
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FINDINGS OF FACT

1. On Septenber 29, 1980, petltLooer, JoEal Foods, Inc., fl led an Appllca-

tlon for Credit or Refund of State and Local Saleg or Use Tax clalnlng credlt

of $1,365.00 for sales tax pald on certaiq purchasee of electrlclty ueed by

petltloner durLng the perLod Septenber 1, L977 through Septenber 1, 1980.1 th"

cl-ained credLt was premlsed upon petltlonerrs contentlon that the electrlcl.ty

at lssue was consumed la productlon and wag therefore exempt from eeles tex.

On lts gal-es tax returne fl.Ied subsequent to the perlod covered by lts refund

clalm, comrnenclng wlth the perlod eaded February 28, 1981, and cootlnuiog

through the perlod ended December 31, 1983, petltlooer took credlt for eaLes

tax pald on simllar purchasee of eLectrl"clty whlch petltLoner deternl"ned had

been consumed ln productlon. PetitLoner took $2r99O.00 ln tax credits oo Lts

sales tax returns for the aforementlooed perlode. As a reaultr the total

amount clafined herein by petlttoner, lncludlng both credlt sought by petttloner

ln lts refund appS.lcatton acd credlte taken by petltloner on lte ealee tax

re turns ,  l s  $4 ,355.00 .

2. On March 9, 1984 the Audit Dlvlslon advleed petltiooer that lte clalng

for refund or credlt of sales tax pald on utlL!.tles had been reduced from

$4,355.00, ae clal .ned by pet l t loner,  to $2,1.01.70, fol lowlog a revlew of

petltlonerrs appllcatlon and documentatl.on eubnltted ln support thereof. The

Audlt Division deducted the amount of credlt computed to be due petLtLooer for

the entl"re perlod (9/L177 - L2l3Ll83) fron the amount of credlt for eales tax

0n Lts refund clalm, petltioner excluded $135.00 ln tax pald on purchases
relaclng to hot wacer productlon from the totaL pald, thus claLnlng a
credl.t of $11230.00. The Audit Dlvl"sloa treated the entlre anouot of
$11365.00 ae the refund clalm, however, and baeed all lte calculatloaa oo
the larger amount.
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paid on uttlltles actuaLly taken by petltloner on lts sales tax returns for the

perlod December 1, 1980 through Decenber 31, 1983. Thls resulted ln an assertioo

of addltlonal sales tax due ln the amount of $888.30. Baged upoo this deternloa-

tlon, the Audlt Dlvlslon lssued to petltloner on llarch 9, 1984 two aotlcee of

deternlnatlon and demands for paynent of sales and use taxes due whlch granted

petltloner credlt of $887.86 for the perlod Septenber 1, 1977 through Novenber 30,

1980 and for the quarters ended August 31, 1982 and August 31, 1983. The Audit

Dlvis lon also asserted addlt lonal tax due of $1,776.16 for the perLod December 1,

1980 through December 31, 1983. The net amount of addltlonal tax due from

petltLoaer aa asserted by the Audlt Divlelon was therefore $888.30, plus

lnterest.

3. At aLl ttmes durlng the perlod at issue hereln, petltloner owned aad

operated a supermarket ln I'I1111ansv111e, New York whlch lras opea dally fron

7:00 A.M. to 10:00 P.M., a total  of  15 houre per day. Included anong the

storers operatlons lrere meat, produce, dell and bakery departmeots. Petltlonerts

clalned exemptloos nere prenLsed upon purchasee of electrlclty ueed to oPerate

some 21 separate pleces of equl.pment ln use throughout the store. The Audlt

Dlvislon granted exemptlon from inposLtlon of sales tax for purchases of

electricLty wlth respect to 13 of the ltems ln questlon. The Audlt Dlvlsloo

dl.sallowed, ln fuI1, exemption from sales tax wlth respect to electrLclty

purchases for four pieces of equlpnent l.n petLtlonerts produce department and

dl"sal-1owed, ln part, exemption for el-ectrlclty purchases for two itens ln

petltlonerts meat departnent and algo two {tems ln petltlonerts dell and bakery

departments.

4. The Audlt Dlvlel"onre denLaL of petltlonerts cLalmed credlt wlth

f,espect to lts purehases of eLectriclty for the equlpment Ln petltlonef,ta
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electricity lras not conaumed dl"rectly ln the production proceas. Speclflcally,

electriclty consuoed ln operatlng the ecale, lrapperr prlcer and produce cooler

ln petltlonerts gtorers produce department nas deemed nonexemp!.

5. The scal-e ln petltlonerts produce departnent nas ueed to welgh custooerer

purchaees of produce. The prl"cer was ueed ln conJuoction wtth the scal-e and

wae ueed to prlce ltens. The rfiapper wae located behlad a cu{rtouer servlce

counter and was used to package varlous products before euch producta were

placed in open casee for sale. The produce cooLer was located ln petltLotrerfs

produce preparacl.oo roolur an area ramoved from the customer shopptog arsa. The

produce cooLer waa a closed case used to store produce at proper temperatureg

both prtor to placlng such produce out for sale and, durlog perLods when the

store was cLosed, to store produce whlch had prevlously been placed out for

sa le .

6. The Audit Dl"vLslon aleo reduced the length of average dally ex€mpt

usage of petltionerfs meat cooler aad meat preparatlon room fron petltlonerre

clalmed 20 hours per day of usage to the Audlt DlvlsLonfs aseertlon of 18 hours

per day of exempt o""g"2. Thls reduction waa premlsed upon the Audlt

DLvlsl.onts contetrtLon that the electrLcity consuned by those two lt€ns was ueed

Partly for nonexenpt purPoses.

7. Petltlonerte meat cooler was used to store meat prlor to placlng euch

meat out for sale. Petltlonerts meat, preparatlon room was used to prepare

meats to be placed out for sale. Both of these ltens were in vee 24 hours per

Both the meat
per day. The
fot 24 hours.

cooler and the neet preparatl"on room were ln use 24 hours
notors used to cool these areaa, however, rtere not runnlog
Thls resuLted ln petltlonerrs clalu of 20 houre of uaagc.
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day. The meat, cooler was also used when the store wag cloeed to store meat

which had prevlously been placed out for eaLe. Both the meat cooler and the

meat preparatlon room nere cooled to temperatures necesaary to preaerve the

meat purchased by petltloner untLL such tlme as lt was soLd to custoo€rs.

8. Regardtng petLtLonerrs storete dell departmeat, the Audit Dlvlsloa

reduced the length of average dalLy exenpt usage of the scale and wrapper ueed

ln the dell department from 15 hourg per day of exempt usage to L2 houre per

day of exempt usage. Ae with petLtlonerts meat cooler and meat preparatioo

room, thls reductlon was premleed upon the Audlt Dtvislonts cooteotloo that the

el-ectrlcl"ty consumed by theee tlro ltems was used partly for nonexenpt purpoaea.

9. The scale ln petitlonerre dell department lras ueed to welgh retall

portLons of del-l meats and cheesee after eliclng portlons of euch meate and

cheese for retall eale. Petltlonerts lrrapper ln lta dell departmeut wae ueed to

wrap all items whlch had been eliced and welghed and aleo to re-wrap those

larger portl.one of the dell meate and cheeaee whlch were returned to petltlooerte

coolerg for storage.

10. In support of lts refund clalm, petlEloner submltted to the Audit

Dlvl"sLon a survey of the electrlclty coosumptloo of eech of the 21 pLecee of

equtpment for whlch peCl"tl"oner clalmed exemptlon wlth respect to ite purchaece

of electr{clty. The survey lras prepared oo petl"tlonerts behaLf by Eoergy &

VaLue Coosultants, Inc., and set forth a descrlptlon of each of the 21 Lteme

together lrlth 1ts respectlve nake aod model number. For clght of the iteme'

the survey set forth flgures lndlcatlng eacb ltenrg horsepower, voltage, and

amperage. For two of the ltens, the eurvey set forth flgures lndlcating each

l.temrs horeepower and vol-tage. With respect to four of the items, ooly voltage

and amperage ftgures nere provided, and wlth reepect to seveo of the ltemar
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onLy voltage flgures were provlded. Flnally, wlth respect to all 2L itenar the

survey set forth kllowatt-hours of uge, length of averege dally ueage and

kllowatt-houre of use per day. The survey did not indlcate the rnanner io whlch

the fl"gures Lndicatlng kllowatt-hours of uae were determl"ned.

11. After makl"ng lts deternlnation as to whlch equlpneut coaeumed electrlclty

dlrectly ln productlon, the Audlt DLvislon sought to deternlne the proportlon

of petltlonerrs purchasee of electrlclty whlch quallfled for exenption frm

saLes tax. To make thls deternLnatlon, the Audit Dlvlelon first calculated

kllowatt-hours for each piece of equlpnent whLch lt had deterotned was ueed la

productl.on. With respect to each of the nlne allowed ttems for whlch the

survey Listed a horsepower ftgure, the Audlt DLvisLon used that horeepower

figure to calculate kilolratt-houra by the followlng formula:

Iloreepower x 746

I  ,000
= Kllowatt-houre

L2. Wlth reepect to those ltene for whlch horsepower flguree ltere not aet

forth ln the survey, but for whlch voltage and amperage flgurea ltere set

forthr the Audlc Dl.vislon used such voltage and amperage flgures to determlae

kllowatt-hours by the followlag fornula:

VoLts x Anperee

1 ,000
= KLlowatt-hourg

13. wlth respect to the slx allowed lteus for which nelther horsepower oor

amperage flgures were provl.ded, the Audit DlvlsLon accepted the kllowatt-hour8

flgure set forth ln the survey ln naklng lts determlaatlone.

L4. The fornula set forth ln Flndlng of Fact rr11'r rras derLved from loforna-

tlon furnlshed to the Audit Dlvlslon by the New York State Energy Office aod

the Unlted Statee Department of Energy and was baeed upon a study of electrl"c
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notors ranglng fron 1 to 125 horeepower and havlng an average efflciency of 85

percent.

15. Havlng nade lts deternlnatlon as to kllolratt-houre of exenpt usage

consuned by petttlonerts egulpment and the hourg per day of such exempt usage,

the Audit Divl.slon then caLcul-ated the ratlo of kllowatt-hours of exernpt uEage

to total klLowatt-hours of usage. Thls ratlo was then applled to the total

amount of petltlonerts purchases of electricity to determiae the amount of euch

purchases quallfylng for exemptlon. The Audlt Divlslon used petltionerts

utlLlty bll-ts to deternlne petlttonerfs total kLLowatt-hours of ueage aad lts

total purchases of electrl.elty.

f6. The horsepower figures for the all-owed pl.eces of equlpnent whlch

llsted euch lnformatlon ranged fron 0.33 horsepolrer to 10.0 horsepower.

L7. At hearing petltloner conteoded that Lts equlpment was older than thc

equlpnent upon whlch the Audlt Dlvleionfe fornul-a (as set forth ln Flndlng of

Fact 'r11'r) was baged, Petltloner stated that the motors in lte equlpmeat were

therefore less efflclent than those upon whlch the Audlt Dlvlelonrs formula was

baged. Petltloner clalned thatr given the snall sl.ze aod lnefficlency of the

ootors ueed 1n the equipment ac lesue, the kllowatt-hour calculatloos whlch

were made using the formula set forth ln Flndlug of Fact rr11'r wers ioaccurate.

Petltioner further contended that calculatlooe utlllzLng the fornula set forth

ln Findlng of Fact "l2rr woul-d result ln a more accurate deterninatLon of

kllowact-hours of electriclty coneumed by the equlpmeot ln guestion. Petltloncr

falled to substantl.ate lte claln regardlng the age and relatlve laeffl"cleocy of

lte equl"pment.

18. 0f the 21 pieces of equlpnent for which petltloner eubnitted data

regardlng kLlowatt-hours Ln lts aurv€]r petltLoner ueed the foruula set forth
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l"a Flndlng of Fact'rl2rrto determloe kllowatt-houre for four of the ltene. Of

the 17 remalnlng iteme, petltlonerte data dl.d not lndlcate the basle for lts

klLowatt-hour deternlnatlons.

20. At hearing petltloner submitted photocopies of lts electrlc bl1le for

the period Septenber 1, 1983 through December 3I, 1983. Theae bill-s had not

prevloueJ-y been subnltted by petltloner and had not been utlllzed, by the Audlt

Divlslon in naklng l.ts deternlnatlon ln thls matter.

CONCLUSIONS OF LA!il

A. That sectlon 11.15(c) of the Tax Law provldee for an exenpclon from the

eales and uge taxes lnposed under sectlons 1105 and 1110 of the Tax Law as

foLlowe:

I'FueLr gae, electrLcLty, refrlgerat{on and stean, and gae'
el-ectrLc, refrtgeratlon and steam servl.ce of whatever
nature for uee or consumptlon directly and excluslvely ln
the productl"on of tanglble personal property, gas' electricl.ty,
refrlgeration or stean, for sale, by nanufacturiogr proceeelog,
assenbllngr generatLng, refl"nl.ng, ninlng, extracting, farulagr
agrlculture, hortlcuLture or fl-oriculture, shall be exempt from
the taxes Lnposed under subdlvlslons (a) eod (b) of eection
eleven hundred flve and compensatl"ng use tax lmpoeed uoder
sectLon eleven hundred ten.tt

B. That 20 NYCRR 528.22(c)(1) provldes the followlng wlch tespect to

sect ion 1115(c) of the Tax Law:

"(c) . (1) Dl"rectly means the
fuel, gas, electrlclty, refrlgeratlon and stean and Ltrke
servlcesr 8rd muet during the productlon phaee of a proceas'
either:

(1) operate exempt productloa oachlnery or equipoent'
or

(11) create condltlons neceEsary for productlon, or

(lfi) perform an actual part of the productlon

ProceSg.



actuaL
dlrectly

(3) (1) Excluslvely neana that fuelr gaar electrlclty,
refrigeratlon and etea,m and llke services are used ln total
(1002) ln the product lon procesa.

(1f) Becauee fuel, gasr electrLctty, refrlgeratlon and
ateam when purchaeed by the user are nornally recel.ved ln
bulk or ln a contlououe fLow and a portlon thereof 1g ueed
for purposes whlch would rnake the exemptloa l"nappllcable to
such purchasee, the uaer may cLaim a refund or credlt for the
tax paLd only on that porcion used or consum€d dlrectly and
exclugl.vely tn productlon.t'

C. That ln vlew of the aforecl"ted statute and regulatlonsr the Audlt

Dlvielon properly denled exemptlon from sales tax for petltlonerre purchases of

electrLctty coneumed ln lts produce department by the equlpnent deecribed Ln

Flnding of Fact'r5rr. Petltl.onerrg gcale ls and naa a convenlence for lta

cuatomeral aldLng petltLoaer ln the selllng and dLstrtbutlon of produce. The

scale ls l.n no nay related to the productton process. SinlLarly, the rtrapper

and prLcer also serve petltloner Ln the dlstrlbution and eellLng of produce.

In no way do the wrapper or prtcer effect a chauge l"n the nature, shape or form

of the produce (see 20 NYCRR 531.2[eJ).  As to pet l t louer 's produce cooler,

this facLllty was at al-l ttmes uged for storage and therefore doee not meet the

excluslvLty requirements of 20 NYCRR 528.22(c) (3)(f) and (11). Coneequently,

the Audlt Dlvlslon properly denled exemptlon for purchases of electrlclty

consumed by thls equipment.

D. That petttlonerfs clal.med average dally exempt ueage of 20 houre for

lts neat preparatton room and 15 hours for Lte dell gcaLe aod dell wrapper waE

proper. Inasmuch as the meat preparatlon room lrae used excluslvely ln productlon,

the Audlt Divl.slonrs cotrtentloo that thls lten was used for nonexempt purpoaea

(2> Usage l"n acEivitles
productlon process ie not
in production.

-9-
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when the atore was closed ls wlthout merit. Accordingly, the Audlt Divlslon

lmproperly reduced the hours of exempt usage for thls ltem from 20 hours per

day to 18 hourg per day. As for the dell ecale and dell wrapper, loasmuch as

the Audlt DLvlslon dld not contest that the electrlcity consuned by such

equLpnent was used for exempt purposee, and glven the fact that thls equlpuent

was ln use for 15 hours per day, the Audlt DlvLsLonrs reduetl"on of exempt, ueage

fron 15 hours per day to 12 hours per day waa lmproper.

E. That with respect to petltionerta meat cooler, ln view of the uae of

the equlpmeotr when the ecore wae cloeed, to store meat, which had prevlouely

been pJ-aced out for sale (see Findlog of Fact rf7fr, supra), clearly oonexenpt

uae, the Audlt Dlvlsion properly reduced the hours of dally exempt ueage from

20 hours per day of exempt usage to 18 hourg per day of exenpt uaage.

F. That the Audlt DlvleLou properly recalculated the kl"lowatt-houre of

exempt electrl.cal use consumed by the equLpment ln petltl"onerra store. I{hlle

petl"tloner submltted a survey with apparent kllowatt-hours fLguree for each

ltem of equLpnent at lssue, petltlooer falled to set forth the basls of lte

caLculatlone. PetLtloner falled to eetablleh lts contentl"on that the motorg

operatlng the equlpment at lssue were older and Less efflclent than the notors

upon whlch the Audit Dlvlelonre formula wag based. In addltton, Petltloner

falled to establlsh the valldlty of tts aurvey. Flnalllr at hearlng petLtLoner

argued for use of the fornuLa set forth ln Ftnding of Fact ttL2tt as the ooet

reasonable means by whlch to calculate kllowatt-hoursr fet a revtew of petltlooerrg

calculatlons reveaLs that petltloner only used the aforementloaed fomula ia

calcul-atl"ng kllowatt-hours fot 4 of the 21 ltens of equl.pnent for which petlttoner

sought exemptlon herein. Petl"tioner has thus fal"led to ehow whereln the Audlt
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Dlvlsionts calcuLatlons were lnproper or unreasonable and has further falled to

establlsh the reasonableness or eccuracy of tte osu calculationg.

G. That wlth respect to the electric btl1g eubmLtted by petlttoner at

hearLng, the Audlt Dlvl.slon le hereby dLrected to utillze such bllle to compute

the amount of tax credlt to whlch petttl.oner Ls entttLed lu accordance wlth

thts decleLon.

H. That the petltton of Josal Foode, Inc.r ls graoted to the exteat

lndl.cated in Concluslons of Law rrDrr and 'rGrr; that the Audit DivLelon le hereby

dlrected to recompute the notl.ces of deternlnatlon and denaads for payneut of

sales and use taxes due dated March 9, 1984 ln accordance therewlth; and thatr

except as so granted, the petltlon ls ln all respecte denled.

DATED: Albany, New York STATE TN( COMMISSION

ocT 1 51986
PRESIDENT


