
STATE OF NEW YORK

STATE TAX COMMISSION

In thE Matter of the PecLul"on
of

James J. Johnsoo
dlbla Jlmf s lless Servl"ce

for Redeterulnatlon of a Deflclency or Revlslon
of a DeterninatLon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of, the Tax Law
for  the Per lod 9 lL l82 -  513L185.

ATFIDAVIT OF UAITING

State of New York :
g s . :

County of ALbaoy :

Davld Parchuck/Janet M. Soay, being duLy sworn, deposee and says that
ha/she is an employee of the State Tax Conulsston, that he/she le over 18 yeers
of age, and that on the 23rd day of December, 1986, he/ehe eerved the wtthla
notlce of Declelon by certifled mall upon James J. Johnson, dlbla Jl.nts Heeg
Servtce Ehe petLEloner ln the wlthln proceedlag, b)r enclosLng a true coPy
thereof tn a gecurely sealed postpald wrapper addressed ag follows:

James J. Johnson
d/b/a Jlm's Hess Servtce
PO Box I22
Plattsburgh' NY L290L

and by depostttng same enclosed
post offtce uoder the exclustve
SErvice wlthtn the State of New

That deponent further says
hereln and that the address set
of uhe petl"tloner.

Sworn to bafore ne thts
23td d,ay of December, 1986.

ta a postpaid properl-y addreeeed wrapper ln a
care acd custody of the United States Poetal
York.

thac the said addressee ls the petltioner
forth on gald lrrapper le the laet knowr addrEsa

lster oaths
pursuant to Tax taw sectton 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of ghe Petltlon
o f

James J. Johason
dlb/a JLnrs Hess Service

AFFIDAVIT OF MAILTNG

for RedeternLnatton of a Deflclency or Revlslon
of a Deternlnation or Refuod of Sales & Use Tax
under Artlcle(s) 28 & 29 of, the Tax Law
for  the Per lod 9 lL l82 -  513L185.

State of New York :
8 8 .  3

County of Al-bany :

DavLd Parchuck/Janet M. Snay, belag duly eworn, deposee and 6reys that
he/she Ls an enployee of the State Tax ConnLsglon, that he/she ls over 18 yearg
of age, and that on the 23rd day of DEceuber, 1986, he served the wlthio ootlce
of Declslon by certlfted nail upon Thonas E. Rellly, the representatlve of the
petttloner ln the wtthln proceeding, by enclosl.ng a true copy thereof ln a
securety seat-ed postpatd wrapper addressed as follons:

Thomas E. Rellty
ZLtf, Welernll-ler, Learned & Hayden
301 l{1111au St. ,  PO Box 1078
ELmlra, NY 14902

and by deposltlng sane enclosed ln a postpald properly addressed wrapper ta a
post office under the exclustve care and custody of the Untted States Postal
Servtce wlthln the State of New York.

That deponent further says that the sald addressee le the representatlve
of the petttloner herel.a and that the addreas set forth on sald wrapper l.e the
last known address of the representattve of tho petitl.oner.

Sworn to before ne thlg
23rd day of Deceuber,  1986.

thorlzed
pursuaot to Tax Law sectlon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I {  YORK L2227

December 23, 1986

James J. Johnson
dlbla Jim's Hess Servlce
PO Box L22
Plattsburgh, NY L290L

Dear I'tr. Johnson:

Please take nottce of the Declslon of the State Tax Conmlgston encloeed
herewtth.

You have now exhausted your rtght of rEvtew at the adnLnlstratl.ve level.
Pursuant to sectton(s) 1139 of the Tax Law, a proceedLng ln court to revLew an
adverge decision by the State Tax Counissloc nay be Lastttuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and nust ba co'renced la the
Supreme Court of the Stace of New York, Albany County, wlthtn 4 nonthe fron the
date of thls not lce.

InqulrLes concErnlng thE conputatLon of tax due or refund aLlowed ln accordance
wtth this declsto?r may be addresged to:

NYS Dapt. Taxation aod Ptnaoce
Audlt Evaluatlon BurEau
Asgegsuent Revlew Unlt
Bulldlng #9, State Ganpue
Albany, New York L2227
Phone # (518) 457-2086

Very truly yourn,

STATE TN( COMMISSION

Taxlng Bureaurs Representatlve

PetLtloner t e RepresentatLve 3
Thonas E. Rellly
ZLff, Welernlller, Learned & Hayden
301 Wt l l lan St . ,  PO Box 1078
Elnlrar NY 14902



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
:

o f
:

JAMES J. JOHNSON DECISION
DIBIL JIMIS I IESS SERVICE :

for RevlsLon of a Deterninatlon or for Refund :
of Sales and Use Taxes under Artl"cles 28 and 29
of the Tax Law for the Perlod September 1, L982 :
through May 31, 1985.

:

Pet l t loner,  James J. Johnson, dlbla Jlmrs Hess Servlce, P.O. Box 122,

Plattsburgh, New York 12901, flled a petltloo for revislon of a determlnatlon

or for refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod Septenber l ,  1982 through Ltray 31, 1985 (Ft le No. 61665).

On June 9, 1986, pet i t loner,  bI  l ts duly authorlzed representat lves, zLff ,

WeiernLller, Learned & Hayden, Esqs. (Thonas E. Rellly, Esq., of counsel), walved

a hearl.ng and subnltted lts case for declslon based on the entlre flle, lncLudlng

brl.efs to be ftled by August 22, 1986. After due conslderation, the Coonlselon

renders the folLowLng decislon.

ISSUE

Whether the Audlt DlvLsionrs denlal of petlttoner's claiu for refuad of

eales tax pald to lts supplLer of gasoline for the period in questlon was

proPer.

FINDINGS OF FACT

1. On or about blatcla 22, 1985, pet l t loner,  Jameg J. Johnsoa d/b/a Jlmte

lless Servl"ce, filed a group of appllcatlons for Credl.t or Refund of Scate and

Local Salee or Uge Taxes seeklng a refund of sal.es tax allegedly overpeid ln

the aggregate €rmount of $25,453.59 for the perlod ln questlon.
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2, Pet l t loner operates a retai l  service stat lon Located ln Plattsburg,

New York, seJ-llng petroleum products includlng, specificalLy, gasoJ.ine at

retall. Petltioner, durlng the period ln questLon, purchased gasol-lne from its

supplier, Amerada Hess Corp., and paid sales tax on such purchases to Amerada

Hess Corp. based on the regional average retall sales prl.ce for gasollne.

Thereafter, petitioner sold the gasollne to lts retall customers.

3. Subnltted by petltloner ln connectlon wlth its refund appllcatlon wae

a schedule for the months durlng the perLod at iesue showlng, gggl g!!g' the

gallons of gasoLlne purchased and the tax paid thereon to petltlonerts suppller

[at the coubined State (4%) p]-us Cllnton County (32) rate of tax].

4. Petltionerts refund clalm Ls premLsed upon the assertlon that for some

monthsr tax pa)rments to the supplier exceeded the amount of tax which wout-d be

due lf computed based on petitionerts actual retail sales (apparently baeed on

petitionerts actuaL se!-ltng prlces), whereas for other nonthsr payuents to the

suppller were less than the tax computed on such actual retall selllng prl.cee.

The $25,453.59 refund sought by petitioner represents the net of the resulting

dlfferences (a net clalmed overpaynent) over the period ln question.

5. By a letter dated JuLy 22, 1985, the Audlt Dlvlslon denLed petltioner's

appl-lcatlon for refund, taking the positlon that the Tax Law does not aIlow a

refund under the cLrcumstances presented. It is petitlonerrs posltion, bI

contrast, that the amount of refund sought corrects a collection of Bales tax

ln excess of the maxlmum amount allowable pursuant to Tax Law $ 1105.

CONCLUSIONS OF I,AI[

A. That Tax Law Art lc le 28, $ 1105(a),  authorizes th 'e Lnposlt lon of a

statewlde sales tax at the rate of four percent upon the recelpts from every

retail sal-e of tanglble personal property. Sald sectlon encompasses the sale
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of gasollne, as ls herein at Lssue. Under the authorlty of Tax Law Arcicle 29,

Cllnton Couoty Lmposes an addltlonal sales tax at the rate of three percent

upon the recelpts from such sales of gas. Thus petlcloner, located ln Cllotoa

Countyr faces a total sales tax rate of eeven percent.

B. That Tax Law $ 111f(d) authortzes the Tax Coomission to prescrlbe

and amend schedules deteruLning the amouot of sales tax to be collected by a

distr lbutor for each gal lon of gasol lne sold. Tax Law $ 1111(e),  as ln

effect durlng the perlod in questlon, provlded, lnter al-la' that the retal.l

sales tax lmposed by Tax Law S f105(a) was, nlth respect to automotlve fuel,

to be based on the reglonal average retall sales prlce and collected ln accordance

wlth the noted S 1111(d) schedules. Herer pet l t ioner 'e dl"str ibutor col lected tax

upon lts dell"very of gas to petltloner at the rate of seven percent upon euch

reglonal average retall sales prlce, as lras requlred by Tax Law $ 1111(d) and

(e). Such prlce, rather than the actual (subsequent) selllng prlce set by a

gasoline statlon at tts pumps, had been determiaed by the Legislature as the

retaLl selllng prlee upon whLch the tax lras to be pald. Accordingly, Petitlooerre

subsequent selllng price, though different, does not under the adopted statutory

scheme constl"tute an overpayBent by petltloner or foru a basls for allowlng a

refund.



: l

C. That the pet i t lon of James J.

hereby denled and the Audtt Divlsionrs

refund is sustained.

DATED: Albany, New York

-4-

Johnson dlbla JLmrs Hess Servl.ce ls

denlal  of  pet l t lonerfs appl lcat ion for

STATE TAX COMMISSION

DEC 2 31980 PRESIDENT
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