
AFFIDAVIT OF MAILING

for Redetermlnation of a DefLciency or RevLsion
of a Determl.nation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  3 /1 /80-11 /30182.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he/she served the wlthln notlce
of Decislon by certlfled mall upon Jodi Servlce Statlon, Inc.r T/A Preml.er
Service Statlon - Jodl Servlce Statlon the petltioner ln the wlthln proceedlng'
by encloslng a true copy thereof in a securely sealed postpald wrapper
addressed as fol lows:

Jodl Servl .ce Stat ion, Inc.
T/A Prenler Service Station - Jodl Servlce Statlon
c/o Joseph Lentlni
1230 Avenue X
Brooklyn, NY LI232

STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Jodl Servlce Stat l .on, Inc,
T/A Prenler Service Station - Jodl Servlce

and by deposlting same enclosed
post offlce under the excluslve
Servlce within the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

Sworn to before me thls
19th day of June, 1986.

Statlon

Ln a postpald properl-y addressed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the said addressee ls the petltloner
forth on sal.d ltrapper ls the last known address

nlster oat
Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 19,  1986

Jodl Servlce Scat lon, Inc.
T/A Prenler Servlce Statlon - Jodi Service Statlon
c/o Joseph Lentinl"
1230 Avenue X
BrookLyn, NY LL232

Gent,Lemen:

Please take notl"ce of the Declston of the State Tax Connisel"on eneloeed
herewlth.

You have now exhausted your rlght of revtew at the adnlnl"etratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl"ng ln court to revlelt an
adverse decl.slon by the State Tax Conrmlssion nay be lnstltuted oaly under
Artlcle 78 of the Clvll Practlce Law and Rulesr :rnd must be comenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 monthe from the
date of thls not lce.

Inqul"rl"es concernLng the computatLon of tax due or refund al-lowed ln accordance
with thts decl"sion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uatlon Bureau
Assessment Revlew Unl"t
Bulldlng f9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COUMISSION

cc: Taxlng Bureauts Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

JODI SERVICE STATION, INC.
T/A PREMIER SERVICE STATION -

JODI SERVICE STATION

DECISION

for Revislon of a Deternlnatlon or for Refund :
of Sal-es and Use Taxes under ArtLcles 28 an.d 29
of the Tax Law for the Perlod March 1, 1980 :
through November 30, L982.

:

Pet l t loner,  Jodl Service Stat ion, Inc. t /a PrenLer ServLce Stat lon, -  Jodi

Servtce Statlon, c/o Joseph Lentlnl", 1230 Avenue X, Brooklyn, New York 11232,

flled a petltlon for revlsl.on of a deternl.natloa or for refund of salee and use

taxes under Artlcles 28 and 29 of, the Tax Law for the petlod March 1' 1980 through

November 30, 1982 (Fl le No. 45926).

A hearlng was held before Arthur Johnson, Hearlng Officer, at the offlceg

of the State Tax ComLgslon, Two Worl-d Trade Center, New York, New York, on

January 30, 1986 at 10:45 A.M., l r i th al l  br lefs to be subnlt ted by March l ,

1986. Petltloner appeared by lts President, Joseph Lentlnl. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. ( I{1111an Fox, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Divlslon properLy determlned addttlonal sales taxes

due fron petltloner oo the basts of purchases obtalned from a thlrd party.

II. Whether the Audit Dlvtslon properLy lnposed a fraud penalcy based on

the above determlnatlon.

FINDINGS OF FACT

1. Petltloner, Jodl Servtce Station, Inc. t/a PrenLer Servlce Statlon -

Jodl Servlce Statlon, operated a Mobll gasollne servlce statlon located at 987
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4th Avenue, Brooklyn, New York. Petltloner had three servtce bays to perforn

repair work.

2. On June 20, 1983, as the result of an audlt, the Audlt Dlvlslon l.eeued

a Not,ice of Determlnat,lon and Demand for Paynent of Sales and Use Taxes Due

agatnst petLtloner covering the perlod l"larch I, 1980 through Noveuber 30 , L982

for taxes due of $91,052.30, plus fraud penalty of $45,526.13 and l .ntereet of

$ 2 3 , 0 9 8 . 7 3 ,  f o r  a  t o t a l  o f  $ 1 5 9 , 6 7 7 . 1 6 .

3. On audLt, the Audit Dl"vision found that petLtloner nalotained Lnconplete

and lnadequate books and records. Petitloaer dld not have any record of dally

gasollne sales or repal"r sales to verify agatnst the saLes sholtn l"n the caeh

recelpts Journal. In order to verlfy taxable saLes reported, the Audlt Dlvlelon

contacted petLtlonerrs suppller of gasollne to obtaLn the gallons of gaeollne

purchaaed during the perlod under audlt. the supplLerte records sholted that

pett t l .oner purchased 4761370 gaLLons l .n 1981 and 494,724 gal lons ln 1982.

PetLtlonerts records for the same years lndlcated purchases of L77r850 gallons

and 1181500 gal lons, respect lvely.  Because of thls dLscrepancy'  the Audlt

Dlvlslon concluded that taxable sales were grossly underrePorted. The Audlt

Dlvis l .on est lnated gasol lne sales of $1,5L7,299.O0 by applying $1.25 (average

selLlng price of regular and unleaded gasollne over the audlt perlod excludlng

state gasollne tax and sales tax) to gasoLlne purchases as furnished by Mobl1 011

1
Corp.' Repair sales were also estlmated due to the lack of eales l"nvoLces and

lncomplete purchaees. Prlor audlt experlence wlth sinllar business ehowed that

repalr  sales were $30.00 per hour ($20.00 - labor and $10.00 - parts) for one

The Audit Dlvlslon dld not
effect lve Septenber 1, L982
t€rx.

use purchases afcer August 31' L982, slnce
the retaller no longer coLlected the sales
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mechanlc.  Repalr  sales for the audlt  per lod amounted to $187,200.00 ($30.00

per hr.  x 8 hrs. per day x 5 days per week x 13 weeks per quarter = $151600).

The conbined audlted taxable sales were $1,7041499.00 wlth tax due thereon of

$137,860.88. Pet i tLoner pald tax of $46,808.38 for the same perLod, leaving a

defLclency of $91,O52.30. The Audlt  Divls lon asserted the fraud penalty

because of the substantlal difference between the taxable salee Lt deternlned

on audl"t and the taxable sales reported. At the heariog' the Audlt Dlvlelon

alternatlvely argued that lf the fraud penalty is not sustained the penalty

authorlzed pursuant to sect lon 1145(a)( l )  should be lnposed.

4. Petitloner argued that the gaeoline purchases supplled by Mobll Otl

Corp. nere erroneous and that the esttnated repatr sales were excesstve.

Howeverr no credible evldence was adduced by pettttoner at the hearlng to

support lts argument. Petitloner requested and was given untll- March 1, 1986

to submLt documentatlon. No such documentatLon was subnitted.

CONCLUSIONS OF LAW

A. That section 1138(a) of the Tax Law provldes that "lf a return whea

flled ls incorrect or lnsufflcient, the amount of tax due ehall be deternlaed

by the tax commlssion from such informatlon as may be avallablett and authorizee'

where necessary, an estimate of tax due tton the basis of external lndlceett

l"ncludlng purchases.

B. That petltl-oner provl"ded lnadequate and l"ncomplete books and records

for purposes of verlfylng taxable eales. AccordlngLy, the Audlt Dlvlslonfa uae

of third party purchases and statewlde average seJ-l-lng prl.ces as a basle for

determlning pet i t lonerts l labi l l ty was proper pursuant to sect lon 1138(a) of

the Tax Law.
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C. That the estlmate procedures adopted by the Audft Divlsion were

reasonable under the ctrcumstances and petltloner falled to sustatu Lts burden

of showing that the nethod of audtt or the auount of cax asseesed wa{r erroneous

(Matter of Surface Llne Operators Frat,ernaL Organlzation, Inc. v. State Tax

Coun lss lon ,  85  A.D.2d 858) .

D. That sect lon 1145(a) (2) ot  the Tax Law was added by eect lon 2 of

chapter 287 of the laws ot L975. During the perlod ln issuer thtg paragraph

provlded:

"If the failure to flle a reEurn or pay over any tax to the
tax commisslon wlthln the tlne requlred by thts ArtLcle ts
due to fraud, there shall be added to the tax a penalty of
ftfty percent of the auount of the tax due (ln lleu of the
penalty provided for ln subparagraph (1) of paragraph one),
p l u s  l . n t e r e s t . . . f t .

Sectlon ff45(a) (2) ot. the Tax Law was enacted by the Legislature with

the l.ntention of havl.ng a penalty provLslon ln the Sales and Use Tax Law whlch

was slmllar to that whlch already exlsted ln the Tax Law with respect to

defLciencles of,  l .nter al l "a,  personal lncome tax (N.Y. Legls.  Ann.,  1975, p.

350). Thus, the burden pLaced upon the Audtt DLvlslon to establleh fraud at a

hearlng l"nvoLvlng a deflcl"ency of sales and use tax ls the same as the burden

placed upon the Audlt Dlvislon l"n a hearlng LnvoJ.ving a deficl"ency of personal

income tax. A f indlng of f raud at such a hearlng ". . . regulreg, c lear '  def lol te

and unmlstakable evtdence of every element of fraudr lncludlng wl"llful' knowledgeable

and intentional wrongful acts or omleslons constltuting false representattonat

resultLng ln dellberate nonpayment or underpaytrent of taxes due and owing.tt

(Matter of Walter Shutt and Gertrude Shutt, State Tax Comlseloa, Juoe 4,

1982).

E. That the

the lnposltion of

Audlt Dlvlslon

fraud penalty

has not sustalned

ls warranted. The

lts burden of proving that

evldence preeented did not
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clearly establlsh all elements of fraud aa eet forth above. Accordinglyr the

fraud penalty ls canceLled.

F. That petltlouer falled to establlsh that the underreportl"ng of taxable

sales was due to reasonable cause and not trll lfu1 neglect. Therefore, penalty

and lnterest shal l  be impoeed under the provl"slons of gect lon 1145(a)(1) of the

Tax Law.

G. That the petltlon of Jodl Servlce Statlon, Inc. t/a Premler Servlce

StatLon - Jodi Servlce StatLon is granted to the extent lndlcated tn Conclusloo

of Law "E"; the Audlt Divtsion le hereby directed to nodlfy the Notlce of

Det,ernlnatlon and Demand for Payment of Sales and Use Taxes Due lssued June 20,

1983 to the extent lndicated ln Conclusiona of Law rrErr and ttFtt; and that except

as so granted, the petltlon l"s tn alL other reapects denied.

DATED: Albany, New York STATE TN( COMMISSION

JUN 1 91986 --K&CYA
PRESIDENT
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