
STATE OF NE! YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Jerlcho Boats, Inc.

for Redetermlnatl-on of a Deflclency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
PerLod 3 I  L  I7g-LL  I30  |81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLaslon, that he/she Ls over 1.8 yearg
of age, and that on the 14th day of November, 1986, he/she served the withln
notice of Declsion by certlfled mall upon Jerlcho Boats, Inc. the petltloner ln
the wlthln proceedlng, by enclosing a true copy thereof in a securely sealed
postpald nrapper addressed as follolrs:

Jer lcho Boats, Inc.
865 W. Jertcho Turnpike
Smlthtown, NY LL787

and by deposltLng same enclosed in a postpaid properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Poetal
Servlce withl.n the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the addreaa set forth on sald wrapper Ls the laet known address
of the pet l . t loner.

Sworn to before me thLs
14th day of November, 1986.

leter oat
pursuant to Tax Law sectLon L74



STATE OF NEIII Y0RK

STATB TAX COMMISSION

In the llatter of the Petl.tlon
o f

Jer lcho Boats, Inc.

for Redetermlnatlon of a Deflciency or Revlslon
of a DeternLnation or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per iod  3 /  L17g-LL l  30  l8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snaye belng duly sworn, deposee and says that
he/she is an enployee of the State Tax Commisglon, that he/ehe is over 18 years
of age, and that on the l4th day of Novenber, 1986, he served the wlthln notlce
of Decislon by certLfled mall- upon Nathan Elchner, the representatlve of the
petitloner Ln the wlthln proceedlng, bY enclosLng a true copy thereof in a
securely seaLed postpald lrrapper addreeeed as follolrs:

Nathan Elchner
1040 W. Jericho Turnpl.ke
Smlthtown, NY 11787

and by deposltlng same encLosed in a postpald properly addressed wrapper ln a
post offl.ce under the exclusLve care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the said addressee Ls the repreaentatlve
of the petltloner herein and that the address set forth on sald wrapper le the
last known address of the representatlve of the petltloner.

Sworn to before me thls
14th day of November, 1986.

ster oat
pursuant to Tax Law sectlon L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB AN Y ,  NEW Y ORK 12227

November 14, 1986

Jerlcho Boats, Inc.
865 I^f. Jerlcho Turnplke
Snlthtown, NY LL787

Gentl-emeo:

Please take notlce of the Declslon of the State Tax Connlssloa enclosed
harewith.

You have now exhausted your right of revtew at the adnlnlstratlve 1evE1.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedLng ln eourt to revtew ao
adverse declston by the State Tax ConnlssLon may be lnetltuted only under
Artlcl-e 78 of the Clvll Practlce Law and Rulesr aod must be conrmenced ln the
Supreme Court of the Stace of New York, Albany County, wlchln 4 months from the
date of thls not lce.

InqulrLee concerning the conputatlon of tax due or refund allowed ln accordaoce
wlth thls decLsioa nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaLuatlon Bureau
Agsessment Review Unlt
Bulldlng #9, State Campua
ALbanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representatlve

Petlcloner I s Representattve :
Nathan Elchner
1040 W. Jerlcho Turnplke
Sntthtown, NY 11787



STATE OF NEW YORK

STATE TAX COMMISSION

In the !tratter of the PetLtlon :

JERICHO BOATS, INC. : DECISION

for Revlslon of a Determinatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod March 1, L979 :
through November 30, 1981.

Petitionerr Jericho Boats, Inc.r 865 West Jerlcho Turnplkee Snlthtown, New

York 11787, fl1ed a petLtlon for revl-sion of a determinatlon or for refund of

sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perlod

March 1, 1979 through Novenber 30, 1981 (Fl le No. 39890).

A hearing was heLd before Jean Corlgllano, Hearlng Officer' at the offlcee

of the State Tax CornmlssLon, Two l,Iorld Trade Center, New York, New York, on

May 21, 1986 at 2i30 P.M. Pet l t loner appeared by Nathan Elchner,  C.P.A. The

Audit  DlvLslon appeared by John P. Dugan, Eeq. (Joseph W. Plnto, Jr. ,  Esq.,  of

counsel-) .

ISSUES

I. Whether the Audlt Divlslon properly dLsaLlowed certaln boat eales

which petitioner clalmed to be exempt from sales tax.

II. l ltrether the Audit Dlvision correctl-y determlned sales tax due ln each

quarterly sales tax period under conslderatlon by accumulatlng all sales upon

whlch Lt asserted a tax due and proratlng the total across the entlre audlt

per iod.

FINDINGS OF FACT

1. Petitloner, Jerl.cho Boats, Inc., ls a New York corporatlon whlch

operated a retail boat store durlng the audLt perLod under conslderatlon.

o f
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2. Upon audlt, the Audlt Dlvlslon determtned that petitionerrs books and

records were ln falr condltl.on and adequate for the purpose of verlfylng

repor ted  sa les .  Pet i t loner ts  repor ted  gross  sa les  o f  $2 '201 '653.00  were

accepted as correct, and it was determlned that petltl.oner had pald all taxea

due on Lts onn purchases.

3. The audltor dlsalLowed certaLn sales total ing $1r109,996.00 whlch

petltioner clalmed to be exempt from sales tax on three alternate grounde:

that the boat sold was dellvered out of state; that petitloner had acted only

as a broker to the sale and thus had no duty to collect the sales tax due from

the buyer; that the sale was made for resale.

4. By lts presldent, petltloner executed a Consent to FlxLng of Tax Not

Prevlously Deternined and Assessed ln the amount of $17r22O.16 for the perlod

March 1, 1979 through Novenber 30, 1981. Accordlngly,  on August 20, 1982, the

Audlt Dlvlslon Lssued agalnst petltLoner a Notlce and Demand for Payment of

Sal-es and Use Taxes Due ln the amount of $171220.16 plus minLmum statutory

lnterest for the perlod March 1, 1979 through Novenber 30, 1981. That aesessment

ls not at  issue.

5. Petltloner denied that tax was due on the remalnder of the sales

disal-lowed by the Audlt Divlslon, totallng $8641790,00 with a tax due on that

amount  o f  $60 '731.85 .

6. The auditor disallowed the followlng sales, clalmed to be exempt by

virtue of out-of-state dell.very, on the ground that the sales involce for each

showed dellvery ln New York State:

Boat
1981 - Regal
1981 - Regal
1981 - Regal
1980 - Regal
1980 - Regal

Sales Inv. Date-2TdF
I I 3L  I8L
L /24181
8 /15180
L l26 l80

SaLes Prlce-
$23 ,869 .00

L6,775.O0
15  ,689 .00
15 ,736 .00
18 ,878 .00

$90,  947 .00
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7. To support lts contention that two of the above boats were delivered

out of state, petltloner offered two boat reglstratlon forns showlng that the

boats lrere eventual-ly reglstered in the states of New Jersey and FLorlda,

respectively. No evldence was presented regardl.ng actual delivery.

8. The audltor also determined that petl-tioner had falled to eollect and

pay over sal-es tax on boat sales total l ing $7731843.00 and referred to aa

brokerage sal-es.

9. In a typlcal brokerage sale, olrners contacted petltloner to seek ltg

heJ-p tn selllng their used boats. Ftfty to slxty percent of the tlme, the boat

was left on petitlonerts premlses where prospective buyers could vlew lt.

Other boats were llsted by petltloner whlch kept a photograph and a fll-e of

pertinent infornation for each boat. Petitloner's salesmen would exhlblt the

boats or photographs to buyers. In some lnstances a person wlshlng to purchase

a boat would make an offer which petltioner conveyed to the seller. In other

lnstances, petl-tioner and the seLler woul-d agree beforehand to a fixed selllng

prlce. In elther case, petltioner would take a deposlt from the buyer to hold

the boat untll financlng could be obtalned. In nany lnstances' petltloner

ltseLf provided such flnancing. Wtren a sale culnlnated, petltloner collected

the sale prLce fron the buyer, deducted Lts own conmisslon and remitted the

baLance to the seller. In most lnstances, buyer and seller were never ln

personal contact. Petltloner dld not col-l-ect sales tax on these transactlona

because lt belleved that it was not requlred to collect tax where lt dld not

actually own or hold title to the boat sold. Furthernor€r petltioner belleved

that the requlrement that taxes be pald when a boat ls registered wLth the
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Department of Motor Vehlcles relleved lt of the duty to collect tax at the tlue

of the saLe.

10. Petltlonerts recordkeepLng procedures treated brokerage eales and

sales of boats lt owned ln the same Danner. The seLllng prlce of the boat was

recorded as a sale and the remlttance to the seller lras recorded as the coet of

goods soLd.

11. Total-  unsubstant l .ated exempt eales amounted to $8641790.00. The

auditor treated these as additlonal taxabl-e saLes and determined eales tax due

on this amount by proratlng the total addltlonal taxable sales over the entlre

audlt  per lod.

12. On August 20, L982, the Audlt Dlvlslon lssued against petitioner a

Notlce of Determinatlon and Demand for Paynent of Sales and Use Taxes Due for

the period March 1, 1979 through Novenber 30, 1981 assertlng tax and lnterest

due as follows:

Perlod Endine-
0s l3 l l 79  -  479
0813L179  -  r80
LL l30 l79  -  280
02129180 -  380
05131180 -  480
08 /31 /80  -  181
LLl30l80 - 28r
o2l28l8t  -  381
0s l3L /8 r  -  481
08l3Ll8L -  r82
LLl30l8L -  282

TotaLs

Tax Due
$  5 ,503 .19

5 r503 .19
5 ,503 .19
5 ,503 .19
5 ,503 .19
5 ,503 .  19
5 ,503 .19
5 ,503 .  19
5 ,503 .19
5 ,503 .19
5 ,699 .95

$60,  731 .  85

Slnpl-e
Interest Due

$  L ,777 .75
L ,659  .87
r ,543 .20
L ,427  . 9L
1 ,309 .97
l ,  192 .  10
| , 075 .43

950 .  14
842.20
69L.97
5r7.78

$L2,998.32

petl.tioner I s sales

sales in each

13. The auditorrs workpapers lncLude a transcriptlon of

lnvoices showing the followlng addltl.onal taxable (brokerage)

sales tax quarter under consLderatlon:
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Perlod Ended
s l3L l79  -  479
8 l3L /79  -  180
LLl30l79 -  280
2129180  -  380
5 l3 l l 80  -  480
8 /3L leO -  181
rr /30180 -  28L
2128 l8L  -  381
s l3L l s l  -  481
8 /31 /81  -  182
LL/30/81 -  282

Subtotal
8 l3L l8L  -  r82
(fron customer deposlts)

TOTAL

Total SaLee-
$  5 ,237 .00

75 ,511 .00
20,L44.00
9 ,500 .00

101  , 572 .00
r24,530.00
35 ,076 .00
16 ,  700 .00

L72 ,429 .0O
180 ,  144 .00

8 ,000 .00-

748,843.00
25 ,000 .00-

$773 ,843 .00

CONCLUSIONS OF LAW

A. That the sal-es tax ls imposed on the recelpts, unless epeciflcally

exenptede of every retai l  sale of tangible pereonal property (Tax Law $1105tal) .

There ls a presumption ln the law that all recelpts are subJect to tax' and the

burden of provlng otherwise is pl-aced upon the person requlred to collect the

t a x  ( T a x  L a w  $ 1 1 3 2 [ c ] ) .

B. That the sales tax ls both a tttransactions taxrt and a |tdestlnation

taxrr; that ls, 1-1ab111ty for the tax arlses at the poLnt of dellvery or the

polnt at whlch tttle or possession transfers from the vendor to the purchaser

(20  MICRR 525.2 ta1 [2 ] , [3 ] ) .  Pe t l t loner  has  no t  p resented  c red ib le  ev idence

that the flve boat sales at lssue were excLuded from operation of the sales tax

by virtue of havlng been dellvered outslde of New York State. The boat

registration forms offered nerely demonstrate that two of the boats soLd were

eventually brought out of state. They do not speak at all to the questlon of

where delivery occurred.

C. That sectLon 1133(a) of the Tax Law provldes, ln part ,  that "every

person requlred to collect any tax lmposed by [Artlcle 28] shall be personally
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llable for the tax imposed, collected or requlred to be col-lected under th18

art ic le."  Sect lon 1131(1) of the Tax Law lncludes wlthln the term "person

requlred to collect taxrr, "every vendor of tanglble personaL property or

servicesf ' .  Sect lon 1101(b)(8)(1)(A) of the Tax Law def lnee the term vendor,

in part, 8s tt[a] person naking eal-es of tangl.bLe personal property or eervlcee,

the receLpts from whlch are taxed by this article".

D. That petitloner was a person requlred to collect tax Pursuant to Tax

Law 51131(1) .  In  l t s  ro le  as  a  b roker  o f  used boats ,  l t  so l l c l ted  8a1es,

demonstrated the boats and coLlected the flnal- sales prlce. Accordlngly'

petittoner lras responsLble for the collectlon and paynent over of the tax on

the so-cal-led brokerage sales.

E. That sectlon 1L32(f,) of the Tax Law, whlch provldee that a purchaser

may not register a vehlcle ln New York State until lt ls proven that the eales

tax was paid, dld not relieve the petltloner of lts duty to collect the tax

when collectlng the price to whlch lt appLled ( ,

State Tax Comlsslon, June 24, 1985). This ls true whether or not the boat

sold by petltl.oner was eventually reglstered in New York or any other state.

F. That quarterly sales tax returns are due within 20 daye followlng the

quarterly periods endlng the last day of Februaryr May, August and November of

each year (Tax Law $1136tb1).  Any tax inposed by Art lc les 28 and' 29 of the Tax

Law is due and owlng to the Tax ConmissLon on or before the date set for flllng

of the return for the reportl.ng perlod, wlthout regard to whether the flled

return ls correct or complete. The amount of tax so payable ls due and payable

whether or not lt has been coll-ected by the vendor from the purchaser (Tax Law

51137;  20  NYCRR 533.4 ta l t l l ) .  Aecord ing ly ,  sa les  tax  due on  the  boats  descr lbed

in Flnding of Fact rr6rr and the so-called brokerage sales described ln Flnding
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of Fact 'r13" dld not become due and owLng untll- 20 days folJ-owlng the quarterly

perlod ln whlch the saLe actually occurred. By accumulating all sales upon

whlch tax lyas due and proratLng the total acrosa the entlre audlt period, the

audltor Lncorrectly stated the tax and lnterest due in each quarter. The Audlt

Dlvlslon ls dlrected to recalculate petltlonerts tax L1abt11ty and lntereet ln

accordance with thls concluslon.

G. That the petitlon of JerLcho Boats, Inc. le granted to the extent

lndlcated ln Concluslon of Lan ttF"; that the Notlce of Deterninatlon and Denand

for Payment of Sales and Use Taxes Due issued on August 20' 1982 sha[ be

nodlfled accordingly; that ln all other respects, the petltion Le denled.

DATED: Albany, New York STATE TAX COMMISSION

Nov 1 41986 -/-?od-<-'-4e*JAA--
PRESIDENT
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