
STATE OF NEW YORK

STATE TAX COMMISSION

ln the Matter of the Petttlon
o f

Jensen Assoclates AFFIDAVIT OF MAITING

for Redeternlnatlon of a Deficiency or Revlslon
of a DeternlnatLoo or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per lod  7 /78  -  5180.

State of New York :
g € t .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, depoeeg and eaye that
he/she ts an enpLoyee of the State Tax ComlggLoo, that he/ehe 1g over 18 yeerg
of age, and that on the 20th day of November, 1986, he/she served the wlthlo
notLce of Declslon by certlfled nall upon Jensen Aesociates the petttlooer ln
the wlthln proceedlng, by encloaing a true copy thereof ln a eecurely sealed
postpald wrapper addreseed ae follows:

Jengen Assoclates
I44-5L Northern Bl-vd.
Flushlng, NY 1L354

and by deposltlng same enclosed
post offlce under the exclusive
Servlce withln the State of New

That deponent further saye
herel"n and that the address set
of the pet i t loner.

ln a poetpaLd properly addregsed wrapper tn a
care and custody of the untted states Poetal
York.

that the sal.d addressee Ls the petttloner
forth on saLd rrrapper ls the last kooltn addreaa

sworn to before ue thls
20th day of November, 1986.

to adminlster oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Jeosen Asgoclates

for Redetermtnatlon of a Deflclency or Revlstoo
of a Determinatlon or Refund of SaLes & Uee Tax
under Arttcle(e) 28 & 29 of the Tax Law for the
P e r l o d  7 1 7 8  -  5 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
€ t s . :

County of Albany :

Davld Parchuck/Janet M. Saay, belng duLy sworn, deposes and says that
he/she l.g an enployee of the State Tax Connigsion, that he/she te over 18 years
of age, and that on the 20th day of November, 1986, he served the wlthln notlce
of DecisLon by certlfled mall- upon l[,ark G. Yaeee, the representatLve of the
petltloner ln the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as follolrs:

Mark G. Yates
Edwards & Antholls
95 Madlson Ave.
Morrlstorrn, NJ 07960

and by deposltLng same encLosed tn a postpaid properly addressed wrapper in a
post offlce under the excLuslve care and custody of the UnLted States Postal
ServLce wlthln the State of New York.

That deponent further aays that the said addressee ls the repreaeotatlve
of the petltloner hereln and that the address set forth on satd nrapper is the
l-ast knolrn address of the representative of the petitl"oner.

Sworn to before ne thls
20th day of November, 1986.

pursuant to Tax Law sectloo. L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I . I  YORK L2227

November 20'  1986

Jensen Assoctates
L44-5L Northern Blvd.
FLushlng, NY 11354

Gentlemen:

Please take notice of the Declslon of the State Tax Comiss:lon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnlolstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng 1o court to revter ao
adverse declsl.on by the State Tax Counlgsion nay be LnstLtutled only under
ArtlcLe 78 of the Clvll Practlce Law and Rules, and must be coumenced la the
Supreme Court of the State of New York, Albany County, with:ln 4 nonths fron the
date of thls not ice.

InqulrLes concernlng the conputatlon of tax due or refund a.Llowed ln accordecce
wlth this decl"slon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audtt Evaluation Bureau
Assesement Revl.ew Unlt
Butldlng #9, State Ca.npus
Albanyr New York 12227
Phone /t (518) 457-2086

Very truly you'es,

STATE TAx COMMTSSION

cc: Taxlng Bureaufs Representatlve

PetLtioner I s Representative :
Mark G. Yates
Edwards & Antholle
95 Madlson Ave.
Morrlstown, NJ 07960



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

JENSEN ASSOCIATES

for RevLslon of a DeternLnatlon or for Refund
of Sales aad Use Taxes under Artlcles 28 atd,29
of the Tax Law for the PerLod July 1978 through
May 1980.

DECISION

PetltLoner, Jensen Aesoclates, 144-51 Northern Boul-eva:rd, FluehlnB, New

York 11354, flled a petltlon for revlslon of a deterntnatlotr or for refund of

eales and use taxes under Articles 28 and 29 of the Tax Law for the perlod July

1978 through May 1980 (Flle No. 49328,

A hearlug wae held before James Hoefer, Hearing Offlcer, at the offices of

the State Tax Conmiselon, Two WorLd Trade Ceater, New York, New York, on May 1'

1986 at 10:45 A.M., l r t rh al- l  br iefs to be f l led by Auguet 4,,  1986. Pet i tLoner

appeared by Edwarde & Antholis, Esqe. (ltart G. Yates, Esq., of counsel). The

Audtt Dlvlslon appeared by John P. Dugan, Esq, (LauraM. Nathr Eeq., of counscl).

TSSUE

Whether the petlttooer,

of a capltaL lnprovement to

tax.

Jensen AssocLates' pald sales

real property and l.e therefore

tax on the purchaee

due a refuod of aald

FINDINGS OF FACT

1. At all tlues during the perlod at iaeue, petltloo€rie Jeosen Agsoclateer

lras a New York partnershLp. The partners rtere F S B Properties, Inc., a

subeldlary of FLuehLng Savlngs Bank, and Ronald lbler. On tieptenber 15 , 1977,
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Jeneen Associates acquLred two (2) apartoent bulldlogs, na,mely, 6 and 8 EaEt

68th Street,  New York, New York.

2. On July 17, 1978, Jengen Aseoclatee entered lnto a contract wlth Macar

Contractl"ng Corp. (fri ' lacar"), 8 New York corporation wlth offlcee at 151-45 6th

Road, WhLcestong, New York, for the renodeltng and/or renovatlon of the bulldlngs.

AccordLng to the proJect maoual specif lcat loos, sect ioa 01010, paragraph 1.01,

C.2., the contractor was required to pay "legally requlred gales' consumer and

use taxes." The work perforned by Macar resulted l"a a capltal ftnprovement to

the real property.

3. Macar pald sales tax on materiale aad equlpnent which lt purchased for

use ln perfornlng the renovatl.on and, on JuLy 22, 1980, lt sought relmbureement

for this expence by btLllng Jeneeo Assoclates for $65,730.67 Ln sales tax whlch

Lt clalms lt pald on these ltems. Petltlonerfs understaodlng of thls request

lraa more fulJ-y explained ln an lnter-offtce nemorandum, dated August 7, 1980t

fron WllLlam L. I lartnett ,  Jr. ,  a vice presldent of F S B Propert lesr Inc.r  to

James F. McConnellr treasurer of gald corporation, as follows:

'rAttached you w111 flnd a request fron l'tracar Contractlng Corp. for
reLmbursement of sales taxes pald by Macar on materlal and gervlces
provlded to the above captioned proJecE.

Thls ls to request that you arrange for a partLaL relmbureement ln
the amount of $501000, A request for a refund of theee taxes from
the Tax Department ls to be nade so that funde provlded to l'lacar for
sales tax wlll be returned to (Jensen Assoclates).rr

0n the same day, Jensen Associates lssued a check to Macar for $50'000.00.

4. On Auguet 7, 1981, Macar subnitted the foLlowLng etatement to Jensen

AssocLates:
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ITEMS

Orlgtnal Contract
Extras
Sal-es Tax
Insurance Claln
Totals

TOTAL BILLED

$1 ,200 ,000 .00
484,798.25
65,730.67

NOT BILLED

Bathroons
w/t ath & PLaster

$  20 ,000 .00

5. On September 30, 1981, petltloner subml.tted to the Audlt Dlvislon an

Appllcatlon for Credlt or Refund of State and Local Salee or Use Tax whereln lt

requested a refund ot $42,286.24. Petitloaerrs basls for che refund was

explalned as follows:

rrJensen Assoclates acquired two propertles 6 & 8 East 68th Street on
Sept. 15, L977. DemolltLoo work started approxlmately ln sprlng of
1978. Renovatlon work for above two bulldlngs waa started on Auguet
1978 and was substantlally coupleted ln March 1980.

* * *

Encloeed please find ltst of the sales taxes prepaid by our contractor,
Macar Contractl"ng Corp. fot the above Job. Llst lncLudee nameg of
aLl subcontractors and vendore lrlth thelr respectlve tax amouots. To
substantlate our claln we have al-so lncluded all the lnvoices'
recelptsr €tc. from respectl.ve parclee for your reference. We have
reLmbursed the above monies to llacar Contractlng Corp.tf

ThLe amount lras deterutned by an examloatlon of the actual purehaee lnvolcee of

Macar and ls $7r713.76 l-ess than the $50,000.00 relmbursement.  Macarts or lglnal

reguest, for $65 1730.67 was an error (Pregunably Macar estlnated the anouot of

sales tax Lt had patd).

6. In Octobet L982, based upon a revLew of the contract and change

orders' petttloner reallzed that ltacar was legally responsible for payneot of

sales tax oo the purchase of material-e and equlpment and that lt should not

have remltted the $50,000.00 to Macar. PetltLoner requeeted repaynent of the
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$50,000.00 but was refused by Macar. Macar lndl"cated that lt lras not obllgated

to pay the sales tax and that lt pald the tax oa behalf of petitLoner.

7. On November 3, 1983, the Audit Dlvislon denled peultlonerts refund

claim, l.o full, wlth the followlng explanation:

nMerely because the contractor furnished you wlth a breakdown of hls
costs' lncludLng the amount of sales Cax paLd on material-s' doee oot
nean that you were bllled for sales tax on a capltal lmprovenent.
The lnvolces you lncJ.uded wlth your claln showed the amouot of tax
paid by the contractor for hls materlals, and lras not hls charglog of
sal-ee tax on a capl.tal lmprovemeot (1.e. materlaLs aad labor). Yon
can not therefore, cl-aiu a refund on thls amouot."

8. 0n Januarlr 18, 1984, the petitloner tlmeLy flled a petLtlon for a

hearlng to revtew the denlal of lts refund clalm. It le the posltton of the

petLtloner that the payment of $42,286.24 teptesented a pa)rment for sales taxes

on the conpleted constructlon proJect whlch waa for a capltal luprovement to

real property.

CONCLUSIONS OF LAId

A. That sectton Ll0l(b)(4) of the Tax Law, ln pert lnent part, defl"nes

rrretall salet' as a sale of tangtbl-e pereonaL property to any person for aay

purpose nlth certain exceptlons not relevant hereln. Accordlogly, Macar

Contractlng Corp. was Llable for payoeot of tax on materlals and equlpment ueed

in renovatlng 6 aod 8 East 68th Street pursuant to lts contract wlth Jenseo

AeeocLates.

B. That Jensen Assoclatee pald Macar Contractlng Corp. $50,000.00, of

which $42'286.24 (the amount at lssue hereln) was a reimbursement of eatee tax

whlch Macar Contractl"ng Corp. pald on the purchaee of natertale and equl.pneut,

and dld not pay sales tax on the purchase of a capLtal iuprovement to reel

ProPerty.
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C. That there ls no provLelon tn the Tax Law for the granting of a refund

of monles whlch actually represent the relmburaemcnt of an expeose eveo though

eald expense was for sales tax.

D. That the petltl.on of Jensen Agsociates ls denled and the refund denlal

Lssued November 3, 1983 ls sustalned.

DATED: Albany, New York STATE TN( COMMISSION

$tlV 2 tJ lg80
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