
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

J. C. Penney Company, Inc.

for Redet,ermlnatl-on of a DeflcLency or Revlslon
of a Determination or Refund of Sal-es & Uee Tax
under Artl"cle 28 & 29 of the Tax Law for the
Per lod  6  |  I  175-5  I  3L  178.

AFFIDAVIT OF MAILINC

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Co'nl"ssion, that he/ehe ls over 18 years
of ager and that on the 28th day of Januaryr L986, he/she served the wlthln
not ice of Declslon by cert l f led rnaLl upon J. C. Penney Conpanyr Inc. '  the
petitioner l-n the wl"thin proceedfng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

J. C. Penney Company, Inc.
Attn: Mlchael Pearl ,  Sr.  Atty.
1301 Avenue of the Amerlcas
New York, NY 10019

and by deposlting same enclosed ln a postpaid properly addressed wrapper l"n a
post office under the exclusl-ve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says
herein and that the address aet
of the pet, l t loner.

Sworn to before me this
28th day of Januaryr 1986.

that the sald addreeaee ls the petltloner
forth on said lrrapper ls the last known addrees

zed to
pursuant to Tax

ster oaths
sec t lon  174
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January 28, 1986

J. C. Penney Company, Inc.
Attn: Michael-  Pearl ,  Sr.  Atty.
1301 Avenue of the Amerlcas
New York, NY 10019

Gentlemen:

Please take notlce of the Declslon of the State Tax Comlssion enclosed
herewl"th.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to sect i .on(s) 1138 of the Tax Law, a proceeding ln court  to review an
adverse declslon by the State Tax Conmission may be instltuted only under
Article 78 of the Clvl1 Practlce Law and Rulesr and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wtthin 4 months from the
date of thts nottce.

Inquiries concernlng the computation of tax due or refund allowed in accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unit
Bul lding #9, State Caupus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

J. C. PENNEY COMPANY, INC.

for Revlsion of a Determlnat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Perl,od June 1,
th rough May 31 ,  1978.

Whether services

Corporation during the

sec t , ion  1105 (c )  (5 )  o f

perforned for pet i t ioner by

audlt period were excluded

the Tax Law, which excludes

DECISION

York Alr Condl-tioning

sales and use tax under

such taxatlon "interlor

Refund
28 and
r97 5

29 :

Petl t loner,  J.  C. Penney Conpany, Inc.,  1301 Avenue of the Americas'  New

York, New York 10019, f i led a pet i t ion for revision of a determlnat ion or for

refund of sales and use taxes under Artteles 28 and 29 of the Tax Law for the

perlod June I  ,  L975 through May 31, L978 (Ftte No. 28546).

On September 19, 1985, pet l t toner,  by i ts representat ive, Mlchael A.

Pearl ,  Esq.,  fLled a walver of hearing and requested that this matter be

declded by the State Tax Cornmlsslon on the basis of the exl-stl-ng record and a

st lpulat l"on of facts,  with al l  br iefs to be submitted by December L5'  1985.

For purposes of this proceedlng, a pending pet i t ion f l led by pet i t loner on

a sales tax assessment in the amount of $157 1636.32 for the period June l ,  lg78

through May 31, 1981, having an ident lcal  issue, has been consol ldated wlth the

lnstanL matter and, by agreemenL of the part iest representat lves, this declsLon

w111 be blnding on both matters.

ISSUE

New

from

from
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cleanlng and maintenance services performed on a regular contractual basis for

a term of not less than thlr ty days."

FINDINGS OF FACT

1. On October 20, L979, as the result  of  a f ie ld audit ,  the Audit  Dlvl .s l .on

issued a Notice of Determination and Demand for Paynent of Sa1es and Use Taxes

Due against pet l t ioner,  J.  C. Penney Company, Inc.,  in the amount of $57'340.69'

p lus  in te res t  o f  $L2,923.75 ,  fo r  a  Lo ta l  due o f .$70,264.44  fox  the  per lod

June 1 ,  L975 th rough May 31 ,  1978.

2. Pet i t ioner had executed consents extendlng the period of l in i tat lon

for assessment of sales and use taxes for the perlod June 1, L975 through

May 31 ,  L976 to  October  30 ,  L979.

3. Pet l- t l "oner ls a Delaware corporat ion wlth l ts pr incipal of f ice at 1301

Avenue of the Amerlcas, New York, New York 10019. During the audit period, ln

addit lon to l - ts corporate headquarters at 1301 Avenue of the Amerlcas, pet l t ioner

leased premises at 825 Seventh Avenue and 1700 Broadway in New York Clty.

4. Durlng the audit period, New York Alr Conditioning Corporatlon (t'NYA")

perforned certal"n services on interl-or alr condltlonlng equipment l-ocated on

premlses ln New York City occupled by pet i t ioner.  Such servlces were performed

on a regular contractual basis for more than thirty days. The approxinately

210 tons of alr condltlonlng equlpment malntalned by NYA at 1700 Broadway was

used to provide a cool, dehumldified and dust-free envlronment for computer

equipnent. At 825 Seventh Avenue, NYA's services nere perforned on a central

air conditioning system of approxlnately 100 tons that supplled alr condltlonl"ng

to the premlses occupied by pet l t loner.

5. Under the contractual arrangement between petltloner and NYA' an

employee was on-si te at the 825 Seventh Avenue locat lon fron 8:00 a.m. to



- .  -3-

6:00 p.m. from llonday through Friday. At the 1700 Broadway locatlon, an NYA

employee was on-site at all hours of the day, seven days a week. The environment

needed for the proper functLont"ng of computer equlprnent required the contlnuous

operatlon of air conditlonlng to maintain certaln temperature and hunidity

levels. Failure to malntain thls environment could result in nalfunctlonlng of

the computers.

6. The services performed by NYA personnel were in accordance wlth a

wrltten "Preventlve Malntenance" program deveLoped jointly by NYA and petltloner.

The program included performance of the foll-owlng tasks on the air condittonlng

systens on a dal ly,  weekly,  or monthly basis:

(a) c leaning fresh alr  fans;

(b) cleaning and dusting the reheat and preheat ventllatlon system;

(c) ot l - lngr greasing and test lng the eff lc lency of motorsr pumpsr 8nd

compressors;

(d) nonthly replacement of the more than 1,000 f iLters in the systems'

which fllters were supplled by petl-tl"oner;

(e) keeptng the col1s clean by dust ing on a regular basls and eteam

cleaning twl"ce yearly;

(f) cleaning, scraplng, and paintlng the condenser pans to keep then

fron rust ingl

(g) c leanlng the humidi f iers;

(h) cleanJ"ng the sprayheads in the coollng towers to prevent cloggl"ng;

(1) keeplng the f loors, reglsters, and perimeter gr l l les free from

dust and dirt by perlodlc vacuuml.ng;

( j )  adding coolants and refr igerants, as needed.



7. NYA personnel performed rout lne parts replacement,  such as replacing

fan belts,  grease cups, fuses and pul leys. Outside cont,ractors nere cal led for

replacenent of mechanlcal parts, such as compressors. Outslde contractors were

also called in to repair a breakdordn or nalfunctlon of the alr condLtioning

system. In such case, the outslde contractor bi l led NYA for parts and labor,

and NYA separately invoiced petltloner for these amounts, plus a charge for its

prof i t  and overhead. The part les agree that $28,670.38 of taxable saleg,

yieldlng four percent of the amount of tax at lssue hereln' represents the

amount attributable to repair charges by outslde contractors, and that such

charges are subject to tax. Pet l t ioner consents to payment of these taxes.

8. When a breakdown or serious malfunction of the air condltionLng system

occurred, the NYA person on duty shut down the system and turned on standby aLx

conditloning equipnent pending repair to the main system by an outside contractor.

9. The part ies also agree that $100,346.25 of taxable sales yieldtng fourteen

percent of the amount invoiced by NYA to petitloner during the audit perlod

represented the purchase by pet l t loner,  or by NYA on pet i t lonerfs behalf ,  of

suppl les, tools,  equlpment,  and other tanglble personal proPerty used ln the

performance of servlces rendered by NYA. Pet l t loner does not dlspute the

taxablll-ty of such tanglble personal property and consents to payment of these taxes.

CONCLUSIONS OF LAW

A. That sect lon 1105(c) (5) of  the Tax Law imposes a tax on the recelpts

from every sale, except for resale, of  the servLce of:

t'Malnt,aining, serviclng or repalring real property' proPerty or
land, as such terms are defined in the real property tax law, whether
the servlces are perforned ln or outside of a bul lding'  as dlst in-
gulshed fron adding to or lmprovlng such real property' property or
land, by a capltal improveuent, but excluding services rendered by an
individual who is not in a regular trade or business offering hls
services to the publlcr and excluding interior cleaning and malnten-
ance services performed on a reguLar eont,ractual basl"s for a term of
not less than thirty daye, other than window cleaning, rodent and
pest control  and trash removal f rom bul ldings.t t
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B.  That  20  NYCRR 527.7  (c ) (3 ) (1v)  p rov ldes :

I'Interlor cleanlng and maintenance servlces include ordlnary
janitorial servtces such as dustlng, cleaning and waxlng of the walLs
and f loors of a bul lding, ol l lng of door hinges, replacl"ng l ight
bulbs, and simple repairs such as replacement of washers.t'

C. That the servlces performed for petitloner by NYA, although perforned

on a regular contractual basis for more than thir ty days, do not const l tute

"cleaning and maintenance servlces" excluded from taxatlon under of section

1105(c)(5) of the Tax Law, in that such tern does not include conplex'  non-

janltorl"al equlpnent malntenance tasks of a speciallzed nature, however routine

Mat te r  o f  J .  C .  Penney Co. ,  Inc . ,  S ta te  Tax  Cornmiss lon ,  October  17 '  1980.

D. That the petltton of J. C. Penney Company, Inc. is denied and the

Notlce of Determinatlon and Demand for Payment of Sales and Use Taxes Due

issued October  20 ,  1979 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

Jntl 2 I ie86
PRESIDENT

COMMISSIONER

COMMISS
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