
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

J. Botwinlck & Sons, Inc.
T/A Rite Service Statlon

and Joseph Botwinlck, Officer

for Redetermlnatlon of a Deficiency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l I /79-8131/83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duLy sworn, deposes and says that
he/she is an employee of the State Tax Comrnlsgion, that he/she Ls over 18 years
of age, and that on the 5th day of December, 1986, he/she served the wlthln
notice of Decisl.on by certlfled mal.l upon J. Bot!,rinlck & Sons, Inc.r T/A Rlte
ServLce Statlon and Joseph Botwlnlck, Offlcer the petitLoner in the wlthln
proceedlng, bI enclosLng a true copy thereof Ln a securely sealed poetpaid
wrapper addressed as follows:

J. Botwinick & Sons, Inc.
T/A Rlte Service Statlon and Joseph Botwinick, Officer
c/o Jerome J. Feldnan
249-12 Jerlcho Tpke.
Floral  Park, NY 11001

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wl.thin the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on said !ilrapper is the last known addreee
of the pet i t ioner.

Sworn to before me thls
5th day of December, 1986.

ster oat
pursuant Law sectLon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitloo
o f

J. Botwlntck & Sons, Inc.
T/A Rtce Servtce Statton

and Joseph BotnLnlck, offlcer

for Redeternlnatlon of a Defl.clency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L /79-813L183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belag duLy sworn, deposea and says that
he/she ts an enployee of the state Tax Connisslon, that he/she ls over 18 yearg
of age' and that on the 5th day of December, 1986, he served the wlthlo notlce
of Declslon by certlfied matl upon Jerome J. FeLdnan, the representatlve of the
petltloner ln the rrlthln proceedlng, by enclostng a true copy thereof in a
securely sealed postpatd wrapper addressed as follons:

Jerone J. Feldnan
249-L2 Jerlcho Tpke.
FLoraL Park, NY 11001

and by deposl.tlng s€rme enclosed la a postpaid properly addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted States PostaL
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner heretn aad that the address set forth on said wrapper ts the
last known address of the representattve of che petttloner.

Sworn to before ne thts
5th day of December, 1986.

to adnln
Tax Law

ter oaths
pursuant to sect lon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

December 5, 1986

J. BotwLntck & Sons, Inc.
T/A Rlte Servtce Statlon and Joaeph Botwtntck, Offlcer
c/o Jerone J. Feldnao
249-LZ Jertcho Tpke.
Floral  Park, NY 11001

Gentleuen:

Please cake notlce of the Declslon of the State Tax Coumlssion encloged
herewlth.

You have now exhausted your rlght of revlew at the adnlnistrettve levEL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng in court to revt€lt an
adverse declslon by the State Tax Conmlsston may be lnstltuted only under
Article 78 ot, the Clvll Practice Law and Rulesr aod must be co-.enced tn the
Supreme Court of the State of New York, Al-baoy County' withln 4 nonthe from thE
date of thLs oot ice.

Inqutrles concernlng the conputatLon of tax due or refund allowed ln accordance
wlth thls declston nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Asgessment Revlew Unlt
Bullding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representative

Petttloner I s Representative:
Jerome J. Feldnan
249-LZ Jerlcho Tpke.
Floral Park, NY 11001



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
:

o f
:

J. BOT!ilrNrCK & SoNS, rNC. DECTSTON
T/A RITE SERVICE STATION :

AND JoSEPH BOT!ilINICK, oFFICER
:

for Revls.lon of a Determlnation or for Refund
of Sal-es and Use Taxes under Articles 28 and. 29 z
of the Tax Law for the Perlod June 1, 1979
through August 31, 1983. :

Pet l- t toners, J.  Botwlnlck & Sons, Inc. ,  t /a RLte Servlce Stat lon and

Joseph Botwinick, Offlcer, c/o Jerome J. Feldnan, 249-L2 Jerl.cho Turnpike,

Floral  Park, New York 1f001, fLled a pet l t lon for revlsion of a deternlnat lon

or for refund of sal-es and use taxes under ArtLcles 28 and 29 of the Tax Law

for the period June 1, L979 through August 31, 1983 (Ftl-e Nos. 45027 ' 50336 and

532e4) .

A hearing was held before Arthur Johnson, Hearlng Offlcer, at the offlces

of the State Tax Commlssion, Two lJorld Trade Center, New York, New York on

June 19, 1986 at 2zL5 P.M. with al- l  br iefs to be submltted by Ju1-y 28, 1986.

Petitioner appeared by Jerome Feldman, CPA. The Audit Divislon appeared by

John P. Dugan, Esq. (Gary Palmer, Esq.,  of  counsel) .

ISSUES

I. lJhether the Audlt DivLslon properly estimated petltlonersr gasollne

and repair sales on the basis of external lndices.

II. Whether the Audlt Dlvision properly imposed fraud penalty.

III. Whether Joseph BotwlnLck is personally liable for the taxes deternlned

due from J. Botwlnick & Sons, Inc.
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FINDINGS OF FACT

1. Pet i tLoner J.  Botwlnlck & Sons, Inc. t la Rlte Servlce Stat lon

(t'Botwlnlck") operated a Chevron gasollne servlce statlon located at 1555

Jerusalem Avenue, North Merrlck, New York. BotninLck had three servlce bays to

perform repaLr work. Joseph Botwlnlck was the preeldent of the corporatlon.

2. On l"l,arch 20, 1983, the Audlt DLvLsion lssued a Notlce of Determl.natlon

and Demand for Payment of Sales and Use Taxes Due against Botwlnlck coverlng

the period June 1, 1979 through August 31, 1980 for taxes due of $681442.33,

p lus  pena l - ty  o f  $33,591.94  and ln te res t  o t  $26,L66.64 ,  fo t  a  to ta l  o f  $1281200.91 .

On Decembet 20, 1983, a second notice was lssued to Botwlnlck for the perlod

September 1, 1980 through February 28, 1981 ln the amount of $261861.63'  pLus

p e n a l t y  o f  $ 1 2 , 3 0 3 . 1 4  a n d  l n t e r e s t  o f  $ 1 0 , 4 3 8 . 0 4 ,  f o r  a  t o t a l  o f  $ 4 9 ' 6 0 2 . 8 1 .  A

thlrd notlce was lssued against Botwlnick on May 7, 1984 whlch assessed tax due

of  $105,239.54 ,  p lus  f raud pena l ty  o f  $52,6L9.74  and ln te ree t  o f  $28r700.00 '

for a total  of  $186,559.28. This notLce was for the perlod lJarch 1, 1981

through August 31, 1983. Joseph Botwinick nas assessed lndlvidually, as

presldent, for the taxes determined due from Botwinlck.

3. On Ltay 7, 1984, the Audlt Divlsl.on lssued notlces of assessment revlew

to Botwlnlck which reduced the tax due on the above notices Lssued March 20,

1983 and December  20 ,  1983 to  $46,138.29  and $22,L10.34 ,  respec t lve ly ,  p l -ue

revlsed fraud penal-ty and interest. Petltioner Joseph Botwlnick was also

issued notices of assessment revLew whlch ln additlon to the foregolng reduc-

tions deleted use tax that was lncluded ln the aasessmenta against the corpora-

t ion.
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4. Joseph Botwlnlckr on behalf of Botwlnlck, executed a cooeent extendlng

the perlod of llnltatLon for aseessment of sales and use taxes for the perlod

June 1, L979 through February 29, 1980 to Septenber 20'  1983.

5. The auditor lrent to the buslness premLses on ApriL 15' 1982 and obtaioed

the seLllng prlces of each grade of gasoLlne. The audltor also lleted infornatloo

ftom 26 repal"r sales lnvolces and requested that Botwinlck provlde addltlonal

books and records for audit. Botwlntck dld not furnlsh any records of dally

recelpts or gasoline pump meter readlngs. The purchase Lnvoiceg malntained for

parts and gasoll.ne were lnconplete. The Audlt DtvlsLon contacted Callfornla

Petroleun Corp. (Chevron) to ascertaln the quantlty and the cost of the gasolloe

purchaeed by Botwlnlek. The supplLerrs records sholred that Botwlnlck purchaeed

2,294,654 gaLLons of gasollne for the perlod June 1, L979 through lf,ay 3f , L982

at  a  to ta l  cos t  o f  $2 ,4541844.00 .  Botw ln ick  repor ted  gross  sa les  o f  $11118 '683.00

on sal-es tax returns fil-ed for the same period. A comparlson of gross eales

reported oo Federal tncome tax returns for flscal yeare ended Septenber 30'

1980 and Septernber 30, 1981 revealed that such sales exceeded saLes reported

on sales tax returns by $832,406.00. Based on the foregol"ng comparisong, the

Audit DLvlslon concLuded that taxabLe sales were grossly underreported and that

the books and recorde were unrellable for audlt purposes. In order to deternloe

gasolLne saLes, the auditor excluded the state gasoline tax (.08 per gallon)

fron the above gasollne purchases furnished by Chevron to arrlve at a cost of

$2,27L,272.00. The average markup determloed for the three grades of gaeollne

was 2.85L52. Thls narkup was applled to the gallons of gasollne purchaeed to

deternLne taxable gasol lne sal-es of $2,3361037.00 for the perlod June 1, L979

through May 31, L982. Repalr sales were also estlmated due to Botwlnlckrs

unreltabl-e recordkeeplng. Petltloner had a posted labor rate of $30.00 per
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hour.  Labor sal-es l rere est lmated at $371440.00 per quarter ($30.00 per hour x

two nechanics x 8 hours per day x 6 days per week x 13 weeks per quarter).

Labor sales were lncreased by 25 percent to estlmate the cost of repalr partg

of $9,360.00. Total-  est imated repalr  saLes per quarter amounted to $46,800.00

and $561,600.00 for the perlod June 1, 1979 through May 31'  1982. The audltor

observed that Botwlnlck sold soda and candy; however, the books and records dld

not reflect any such sales. The audl.tor, therefore, estlnated soda and candy

sales of $200.00 per week or $31,200.00 for the perlod June 1, 1979 through

May 31, 1982. The conbLned audited taxable sales for the perlod amounted to

$2,928,837.00  as  opposed to  repor ted  taxabLe sa les  o f  $1 ,015,584.00  fo r  the  same

period, Leavlng addit ional taxable sales of $1.,9I31253.OO or an underreport lng

factor of 188.3894 percent.  The error factor was appl led to taxable sales

reported by Botwinick on sales tax returns flled for each quarter ln order to

dlstribute the unreported sal-es throughout the audlt perlod. Estinated sales

for per lods after August 31, Lg82L were $49,400.00 (repalrs -  $46r800.00 and

soda - $2,600.00).  The total  sales tax lLabi l i ty for the audit  per lod amounted

to  $1701631.03 .  Sa les  tax  o f  $4 ,028.83  was a lso  assessed on  the  acqu ls l t ion  o f

fixed assets on whlch tax was not paid when purchased.

6. 0n l"trarch 6, 1984, Joseph BotwLnLck entered a gutlty plea ln the

District Court of Nassau County to vlolatlon of sectlon 1145(b) of the Tax Law

for knowl.ngly and wlllfulJ-y fll-lng false eaLes tax returns for the perlod

December 1, 1979 through February 28, 1982 and underreporting sales tax due in

Effect lve September 1, L982, the retai ler of  gasol lne no longer col lected
the sales tax.
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the amount of $132 rL07.02. Joseph Botwlnlck executed an Affldavl"t for Judgenent

by ConfessLon oo Nlay 24, 1984 for the sun of $132 rL07.02, excluelve of interest

and penalty due thereonr pursuant to sect lon 1145(b)(2) of the Tax Law. Sald

affldavit stated that Joseph Botwinl.ck operated J. Botwlolck & Sons, Inc.

7. Pettttoner dld oot dtepute the amount of gasollne sal.es deternLned by

the Audlt Dlvislon except for the perlods ending May 31, Ig82 and August 31,

L982. For these periods petltLoner argued the taxable sales reported on the

returos ftled were correct on the basls that such sales were approxlnately

three times the amounts reported ln prLor perlods and were substantlally the

same as thoee esttnated by the Audit DLvsion. Botlrlnl"ckrs positlon nes that

the error rate nas not applLcable to those perlods. The appl.lcatloo of the

error factor to the sal-es reported for the perlod endlng May 3I, 1982 dld aot

locrease the unreported gasollne sales fouod on audlt. It merely dlstrlbuted a

greater proportion of such sales to thls perlod. However, the Audlt Dlvleioo

tncorrectly applled the error rate to the period endLng August 31, L982. The

gasollne saLes reporced by BotwinLck were subetantially correct for thls perlod

as evldenced by the audited sales det,erml"ned ln prlor periods.

8. With respect to the repalr sales, Botwlnlck took the positLon that

the Audl"t Dlvlslonrs esttmate was excessLve. Botwinlck estlnated that repalr

sales were $71000.00 a nonth. This est inate r f ,as predlcated on pet l t lonerts

eales records for July 1982 through Octobet L982.

9. At the hearlng the Audlt DivlsLon conceded that the flxed asset

purchases subject to tax should be reduced to $32,636.15.

10. PetLttoner Joseph Botwinlck was the sole offlcer and stockhoLder of

che corporatlon. He was responslble for the day to day managemeot and flnancLal

affaLrs of the buslness. Mr. Botlrinlck slgned the sales tax returns filed for
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the perlod June 1, 1980 through August 31, 1983, the New York State Corporatlon

Franchlse Tax Report and the Federal corporatlon tncome cax return for the

flscal year ended Septenber 30, 1981, and the New York State Corporatlon

Franchl.se Tax Report for the fl"scal year ended Setember 30, L982.

CONCLUSIONS OF LAI{

A. That sectlon 1f38(a) (1) of the Tax Law provldes that "lf a return when

flled ls incorrect or lnsufflclent, the amount of tax due shaL1 be determlned

by the tax conmlgslon from such lnformatlon as nay be avallable" and authorl.zes'

where neceasary, an egttmate of tax due rron the basls of exteroal lndlcestt

includl.ng purchases.

B. That petltloners naintained lnadequate and lncompLete books and

records. Moreover, the inconsLstencles betweeo the books and records aod the

t,ax returns, as well as the substantLal uaderreporting of taxable sales diecloaed

by the audlt, further egtabllshed the unrelLabl.llty of petitloneref books and

records. When books and records are lnconpLete and unrellable, the use of

external Lndlces ls permlsslble (Matter of Korba v. New York State Tax Counisslonr

84 AD2d 655). Aecordl.ngly, the Audit Dlvlslon properly determined petttlonersf

tax ll"abLllty pursuanu to the provislons of gectlon 1138(a) of the Tax Law.

C. That the estlmate procedures adopted by the Audit Dlvlsl"on for repalr

sales were reasonabLe under the circumstances. When a taxpayerts recordkeeping

ls faulty, exactness ls not requLred of the exanlnerts audl.t (Matter of Meyer v.

State Tax Conmtsslon, 61 AD2d 223r, Howeverr ln accordaace with FlndLng of

Fact "7" the unreported gasoline sales determined for the perlod ended Auguet 31'

L982 are cancelled. The addltlonal taxable saLes for that perlod are reduced

to repair  sales of $49,400.00. In addlcloo, the purchaees subJect to sales tax

are reduced to $32,635.15 pursuant to Ftndlng of Fact t t9t t .  Except for these
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revlsl.ons Botwinick faiLed to.sustain its burden of showlng that the nethod of

a u d 1 t o r t h e a m o u n t o f t a x a s s e s s e d I ' a s e r r o n e o u g (

Fraternal Organizat ion, Inc. v.  State Tax Commlsslon, 85 AD2d 858).

D. That sect ion 1145(a)(2) of the Tax Law was added by sect ion 2 of

chapter 287 of. the laws of L975. Durlng the perlod Ln lssue, thls paragraph

provided:
ttlf the fallure to fl1e a return or pay over any tax to the tax
conmission wlthin the tlme regulred by thls artlcle ls due to
fraud, there shall be added to the tax a penalty of fifty
percent of the amount of the tax due (ln Lteu of the penalty
provided for in subparagraph (i) of the paragraph one), plus
ln te res t .  .  .  t t .

Section 1145(a)(2) of the Ta>r Law was enacted by the tegislature wlth the

intentlon of havLng a penalty provision ln the Sales and Use Tax Law which was

sinilar to that whlch already existed ln the Tax Law with respect to deflcLencles

of g g, l !3,  personal lncome tax (N.Y. Legis.  Ann. '  L975, p. 350).  Thus'  the

burden placed upon the Audit Division to establ-ish fraud at a hearlng lnvolvlng

a deficiency of saLes and use tax is the same as the burden placed upon the

Audit Divlslon in a hearlng involvlng a deficlency of personal incone tax. A

finding of fraud at such a hearing " regulres, clear, deflnlte and unmistakable

evl.dence of every elenent of fraud, LncludLng wlllful, knowLedgeabl-e and

intentlonal- wrongful acts or omisslons constitutlng false representatlons'

resulting ln del-iberate nonpaynent or underpaynent of taxes due and owingrt

(Matter of I'Ialter Shutt and Gertrude Shutt, State Tax CommlssLon, June 4, 1982).

E. That a plea of guilty to tax evaslon collaterally estops a taxpayer

from contesting a cLvlL fraud penal-ty for the same perlod (!gg, Plunkett v.

Conrmlssioner of Internal Revenue, 465 F2d 299 [7th Cir L972]). Accordlngly'

petitioner ls llable for the fraud penalty for the period December I' L979

through February 28, L982. Moreover, the Audit Divlsion has sustained lts
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burden of proof that the fraud penal-ty was properly lnposed for the period June

1, 1979 through November 30, 1979.

F. That the Audit Divlslon has not sustained lts burden of provlng that

the fraud penalty is warranted for the perLod June 1, 1982 through August 31'

1983. Accordingly, the fraud penal-ty is cancelled for sal.d perLod and penalty

and interest shal l  be lmposed under the provlslons of sect lon 1145(a) (1) of  the

Tax Law.

G. That Joseph Botwlnick was a person reguired to coll-ect tax pursuant to

sect ion 113I(1) of the Tax Law and therefore bears personal-  Llabl l t ty for the

taxes determlned due from J. Botwinlck & Sons, Inc. in accordance wlth sectlon

1133(a) of the Tax Law.

H. That the petltl.on of

Station and Joseph BotwinLck,

Botwlnlck & Sons, Inc. t la Rite Servlce

officer, ls granted to the extent lndlcated ln

J .

as

Concluslons of Lalr rrc" and t'F". The Audlt Dlvlsion is hereby dlreeted to

nodlfy the notLces of deternlnatlon and demands for paynent of sales and use

taxes due lssued, May 7, L984, March 20, 1983 and December 20, 1983, as revlsed

by the notices of assessment revl.ew dated May 7, L984: and that, excePt as 8o

granted the petition Ls ln al-l other respects denLed.

DATED: Albany, New York STATE TAX COMMISSION

DEC 0 51980
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