
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the llatter of the PetLtlon
o f

J .  A .  Near ing  Co. '  Inc .

for Redetermination of a Deficiency or Revision
of a DeternLnatLon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per lod  9  |  I  179-81 3L  /82 .

AFFIDAVIT OF MAILINC

State of  New York :
s s .  :

County of Albany :

Doris E. Steinhardt, belng duly sworn, deposes and says that he/she ls an
enployee of the State Tax CommissLon, that he/she ls over 18 years of age, and
that on the 18th day of Februaryr 1986, he/she served the withln not lce of
Decision by cert i f ied nal l  upon J. A. Nearlng Co.,  Inc.r  the pet i t loner ln the
within proceeding, by encloslng e true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

J .  A .  Near ing  Co. ,  Inc .
9390 Davis Ave
Laurel, MD 20707

and by depositing same enclosed ln a postpaid properly addressed wrappet ln a
post office under the exclusl-ve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address set forth on saLd wrapper ls the last known addrese
of  the  pe t i t ioner .

Sworn to before me this
ISth day of February, L986.

ister oaths
Law sectl"on L74



STATE OF' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o r

J .  A .  N e a r i n g  C o . ,  I n c .

for Redeterminatlon of a Deflciency or Revision
of a Determinatl"on or Refund of Sales & Use Tax
under Artiel-e 28 & 29 of the Tax Law for the
Per iod  9  /  L  /79-8 /  3L /  82 .

and by deposlting
post off lce under
Servl"ce withln the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt, being duly sworn, deposes and says that he/she l"s an
enployee of the State Tax Connlssl"on, that he/she ls over 18 years of age, and
that, on the l8th day of February, 1986, he served the within notl"ce of Decisloo
by certl-fied nail upon Richard B. SuLll"van, the representatlve of the
petitioner ln the wlthin proceedl-ng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Rl"chard B. Sullivan
Chanberlain, D'Amanda, OppenheLner & Greenfteld
1100 Crossroads Off lce Bul lding
Rochester,  NY 14614

same enclosed ln a postpaid properly addressed wrapper ln a
the excluslve care and custody of the Unlted Staces Postal

State of New York.

furt,her says that the sald addresgee ls the representatlve
herein and that che address set forth on said rf,rapper ls the

of the representat ive of the pett t ioner.

Sworn to before me this
18th day of February, 1986.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK T2227

February 18, f986

J .  A .  N e a r l n g  C o . ,  I n c .
9390 Davts Ave.
Laurel, MD 20707

Gent,lemen:

Please take notlce of the Decision of the State Tax Cornmisslon enclosed
herewith.

You have now exhaust,ed your right of revlew at the administratlve level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedlng ln court  to revlen an
adverse declslon by the State Tax Coml.ssion may be instltuted only under
Article 78 of the Clvll Practice Law and Rulesr and must be commenced ln the
Supreme Court of the State of New York, Albany Countlrr wlthin 4 months fron the
date of thls not ice.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
with thls decisl"on may be addressed to:

NYS Dept. Taxation and Fl"nance
Law Bureau - Lltl.gatl"on Unit
Bullding /i9, State Campus
Albanyp New York 12227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

Petitl.oner I s Representatlve
Rlchard B. Sulllvan
Chamberlain, DrAmauda, Oppenheimer & GreenfLeld
1100 Crossroads Off ice Bul ldlng
Rochester ,  NY 14614
Taxlng Bureauf s Representative



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t ion

o f

J. A. NEARING CO., rNC.

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod Septenber I, 1979
through August 31, L982.

DECISION

Petl t ioner,  J.  A. Nearlng Co.,  Inc. 9390 Davls Avenue, Laurel ,  Maryland

20707, f t led a pet i t ion for revision of a determlnat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod Septenber 1,

1979 through August 31, 1982 (Fi le No. 44444).

A fornal heartng was held before Arthur S. Bray, Hearing 0fficer, at the

offlces of the State Tax Coumlssion, 259 Monroe Avenue, Rochester, New Yorkr on

February  4 ,  1985 a t  l :15  P.M. r  wLth  a l l  b r ie fs  to  be  subnLt ted  by  June 21 ,

1985. Petitioner appeared by Chanberl-aln, DfAnada, Oppenhelner & GreenfieLd

(Richard B. Sul l ivan, Esq.,  of  counsel) .  The Audlt  Divls lon appeared by

John P. Drgan, Esq. (James Del- la Porta, Esq.,  of  counsel) .

ISSUES

I. Whether petltioner, a l"IaryJ-and corporatlon, was oblLgated to colLect

and remlt sales and use tax on sales made to New York customers and, lf so'

whether such obligatlon vlolates the Constltutlon of the Unlted States of Amerlca.

II. Wtrether petitioner has establ-lshed that certaLn sales were exemPt from

sales tax as sales for resale.

III. Wtrether petl.tioner was requtred to collect sales tax on sales of green-

houses to parties who Lssued exemption certlflcates coverlng the ltems purchased.
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FINDINGS OF FACT

1. Pet i tLonef,  J.  A. NearLng Co.,  Inc.,  was a Maryland corporat lon whlch

engaged ln the manufacture and sale of al-umlnum and gl-ass greenhouees and

accessories throughout the cont lnentaL Unlted States, Alaska and Canada. I t

did not lnstal l  greenhouses.

2. On March 18, 1983, as the result  of  a f ie ld audit ,  the Audit  Dlvls lon

lssued a Notice of Determinatlon and Denand for Paynent of Sales and Use Ta:res

Due to pet l t loner,  J.  A. Nearlng Co.,  Inc.r  assessing sales and use taxes due

for the period Septenrber 1, 1979 through August 3I,  1982 ln the amount of

$ L 9 , 3 2 7 . 1 1 ,  p l u s  i n t e r e s t  o f  $ 3 , 8 6 9 . 7 0 ,  f o r  a  t o t a l  a n o u n t  d u e  o f  $ 2 3 , 1 9 6 . 8 1 .

3. On audit, a compl-ete revlew was made of all perttnent records. Thls

led to the ldentificatl.on of sales for whlch involces were issued to customere ltith

New York addresses. The Audit Divlsion determlned, on the basLe of an abgence

of resale certlficates, that sales tax lvas due on sales to the firn of Greenhouse

Sales & Instal lat lon Co.,  Inc. ("Greenhouse Sales") in the amount of $6r52L.06.

The Audit DivlsLon also concl-uded that there nas additLonal sal-es tax due in

the amount of $121806.05 based upon sales made to New York customers other than

Greenhouse Sales. With respect to one customer, t .e.  MGG Erectors, Inc. ( t tMGG

Erectorstt), the Audlt DivLsLon concluded that sales tax was not due because

petitloner had a resale certlficate from MGG Erectors. However, the Audlt

Divlsion did assess sales tax on sales nade dlrectLy to the presldent of MGG

Erectors, John P. Mi lLer,  Jr.  Last ly,  a portLon of the aasessment was based

upon sales for which petitloner had recelved capital- funprovement certlflcates.

The Audit DlvLslon concluded that al-l of the latter sal-es nere taxable since

petltloner dld not perform eapital lnprovements ln New York.
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4. Petitioner had baslcally tlro types of sales in New York. The naJorlty

of sal-es were made to dealers. However, a portion of the sales were nade

directJ-y to the users of the greenhouses.

5. Petltionerfs sales lrere promoted through advertisements in varlous

nationaL periodicals. In response to these advertisements, prospectl.ve

customers would request a catal-ogue which was mailed to the customer. If an

order was placed, the requested iten was produced and thereafter shipped by

carr ier,  FOB, Laurel ,  Maryland.

6. Pet l t ioner enclosed Janco order blanks in the back of i ts catalog.r"" .1

These order blanks were the only way in whlch a customer coul-d order a greenhouse

or solar room, The reverse slde of thls forn provLded, in part:

"Dellvery to the initLal carrier constitutes dellvery to customer.
This corporationrs responslbillty ceases upon delivery of rnerchandlse
to conmon carrler, and goods are shipped at the customerts rlsk, slnce
all merchandtse is sold FOB shlpping point."

7. The dealers referred to above were lndependent contractors lthom petltioner

had authortzed to carry its Line of nerchandise, but not to act for or blnd the

company.

8. Orders received by pet i t loner nere reviewed by pett t loner 's order

department to determine 1f the order nas acceptable, because occasionally a

customer would change petLt,lonerrs standard order form.

9. During the perlod ln lssue, petitloner prepared a questionnaLre whl.ch

it would submlt to the deaLers of lts products ln order to cLarLfy thelr tax

status. Any dealer who requested to be exempt from tax because of the regale

I Janco is pet i t ionerrs trade name.



exemption eras requlred to submlt lts CertLflcate of Authorlty to coLlect tax

ln the state ln whlch it operated.

I0. Many of the sales whlch led to the assessment at lssue herein were

made to Greenhouse Sales, Greenhouse Sales provided petitioner wlth a completed

questionnaire indicatlng that it rras exempt from New York tax, and a Certlflcate

of Authority. However, Greenhouse Sales dld not provide petitloner wlth any tyPe

of resale or exemption certlflcate even though such a certiflcate ltas requested by

pet i t ioner.

11. Several  of  pet l t lonerts customers supplLed pet i t loner wlth cert l f lcates

of capital lnprovement. These certlflcates led petitloner to believe that

sales tax need not be col l -ected.

12. PetltLoner or.rned one tractor and leased the remaining trucks whlch tt

used to rnake dellveries. Neverthel-essr petttioner maLntalned that approxinately

ttrrenty percent of lts greenhouses and most of the greenh6use accessories ltere

shipped to customers by common carrier. No substantlatl-on was presented as to the

percentage of sal-es delivered by conmon carrier.

13. The nain reason petitioner utllized leased vehicles rtas to take delivery

of raw materials from suppl-lers. If petitioner was plannlng to take delivery of

raw materials fron a supplier ln a particulat atea, lt would nake dellverles on

the way.

14. Petltioner's order form lndicated that delivery nas made free of

charge. Customers were not aeparately bt l led for f reight charges. In

practice, however, petltioner lncorporated the cost of dellvery lnto the cost

of l ts product.

15. Petitioner hras registered as a vendor with the New York State Department

of Taxatlon and Finance.
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CONCLUSIONS OF LAW

A.  That  Tax  Law $1101(b) (8 ) (1 ) (D)  de f ines  a  vendor  as  lnc lud ing :

rrAny other person maklng sales to persons wlthln the state of
tangible personal p?operty or servlces, the use of whlch is taxed by
thLs articl-e, who may be authorlzed by the tax commisslon to col-lect
such ta:< by part  IV of thls art ic le;" .

B. That since petltloner tras authorized by the Tax ConmLssion to collect

sales and use tax, petitioner was subJect to the obltgatlons of a vendor (Ta:r

L a w  $ r 1 0 1 [ b ] t s l t l l t n l ;  2 0  N Y C R R  5 2 6 . 1 0 [ e ] ;  ,

94  A.D.2d ,877,  a f . f fd .  61  N.Y.2d  980) .  I t  l s  no ted  tha t  the  cons t i tu t lona l t ty

of the Laws of the State of New York are presumed at the admlnlstrative Level.

C. That a sal-e for resale Ls not considered a retaLl sale subJect to tax

(Tax  Law Sf l0 l tb l t4 l ;  20  NYCRR S26.6 [c ] ) .  However ,  " [a ]  sa le  fo r  resa l -e  w111

be recognlzed only lf the vendor recelves a properly conpl-eted resale certtfLcate.rl

(20 NYCRR 526.6lcl l2 l) .  SLnce pet i t ioner did not have a resale cert l f lcate

from John P. MlLler,  Jr. ,  as opposed to a resale cert i f icate from MGG Erectors,

the Audit Dlvlslon properly determined that the sales to John P. Mlller, Jr.

were taxable.

D. That sect lon 1132(c) of the Tax Law provides'  ln part ,  that:

" . . . i t  shal l -  be presumed that al l  receipts for property or serrr lces
.. .are subject to tax unt i l  the contrary Ls establ- lshed, and the
burden of provlng that any recetpt. . . ls not taxable hereunder shal l
be upon the person required to coll-ect tax or the customer. Unless
(f) a vendor shal-l have taken frou the purchaser a certiflcate ln
such for:n as the tax comrlsslon nay prescr lbe.. . to the effect that
the property or servlce was purchased for resale or for some use by
reason of which the sal-e ls exempt from tax under section eleven
hundred f i f teen.. . the sale sha1l be deemed a taxabl-e saLe at retal l .
hlhere such a certlfl-cate has been furnished to the vendor, the burden
of proving that the recelpt. . . is not taxable hereunder shal l  be
sol-e1y upon the customer.r l
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E. That a Contractor Exempt Purchase Certificate ls an exemptlon certifl.cate

withln the neaning and intent of sectlon 1132(c) of the Tax Law. Petitloner

accepted such certificate ln good fatth and was not under a duty to investlgate

i ts  cus toners  (  '  77  A 'D '2d  1) '  The

purchaser is l lable for the misuse of an exemptlon cert l f icate. Therefore,

petLtioner was not reguired to collect sales tax on those transactlons ln whlch

a purchaser lssued a properly completed exemptlon certificate (Matter of Modern

Suppl iers,  Inc,,  State Tax Conmlssion, November 14, 1980).  AccordlngLy'  the

Audlt  Dlvls lon is directed to cancel the sales tax asaessed upon those saLes

for which pet l t loner recelved a resale or exemptlon cert l f lcate. I t  Ls noted

that sinee petitioner dld not receive a resale or exemption certificate from

Greenhouse Sales, sales tax was properly assessed upon the sales to that firu.

F. That the pet i t lon of J.  A. NearLng Co.,  Inc. ls granted only to the

extent of ConclusLon of Lahr 'fE" and the Audit Divlslon is dlrected to nodlfy

the Notice of Determinatton and Demand for Payment of Sales and Use Taxes Due

accordinglyl the NotLce of Deternination and Demand for Paynent of Sales and

Use Taxes Due ls,  l -n al l -  other respects, sustained.

DATED: Albany, New York STATE TN( COMMISSION

FEB 1g l$ilfi
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P har {  31 ,3  315

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL
(See Beyerse)

P b6r t  313  3 l t

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See ReYerse)

ro
cl
C'
I
dt
6
o

ci
4c,
ttl
5
I

6|
cto

do
lr
o
e
o
ct

E
o

tl.
o
4

6|oo
' d

o
l!

d
ct
q,
cq

E
0
tt
al,
A

::.,r?

':
4 '

Return Rec€lpt Showlno
to whom and Date Deliiered
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Dato, and Address oi-Dellvery

Return r€celpt showlng to whom,
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